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P-R-O-C-E-E-D-I-N-G-S1

9:51 a.m.2

CHAIRPERSON GRIFFIS:  Good morning, ladies3

and gentlemen.  Let me call to order the Public4

Hearing of the Board of Zoning Adjustment of the5

District of Columbia.  Joining me today is Vice Chair,6

Ms. Miller, and our Member, Mr. Etherly.  Representing7

the National Capital Planning Commission is Mr. Mann8

and with us this morning representing the Zoning9

Commission is Mr. Hood.10

Copies of today's hearing agenda are11

available for you.  They are located where you entered12

into the hearing room.  You can pick one up and see13

where you are in chronology of cases for this14

morning's session.15

There's some very important comments that16

I will make in our opening remarks, so let's get right17

to it.  First of all, all proceedings before the Board18

of Zoning Adjustment are recorded.  They are recorded19

now in one fashion and that is the Court Reporter20

sitting to my right on the floor is creating the21

official transcript.  Attendant to that, several22

things.23

First of all, I ask that everyone turn off24

cell phones and beepers at this time, so you don't25
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disrupt the people giving testimony and also not1

disrupt any of the transmissions that we will be2

having.3

Secondly, I would ask that everyone fill4

out witness cards.  Witness cards are available for5

you at the table where you entered into the hearing6

room.  There should also be some on the table in7

front, perhaps not.  Anyway, they should be at the8

table where you entered into the hearing room or the9

Court Reporter probably has some also, if you can't10

find any.  Two cards go to the reporter prior to11

coming forward to speak to the Board.12

When you are prepared and ready to provide13

testimony for the Board, you will just have a seat and14

make yourself comfortable, turn your microphone on,15

state your name and address for the record.  You only16

need to do this once and then you can proceed.17

Obviously, that way we can get all of what you say18

specifically related to you on the transcript.19

The order of procedure for special20

exceptions and variances is as follows:  First, we21

will hear the case presentation by the applicant.22

Second, we will hear any government reports attendant23

to the application.  Third, we will hear from the24

Advisory Neighborhood Commission within which the25
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property is located.  Fourth, we will hear persons or1

parties in support of an application.  Fifth will be2

persons or parties in opposition to an application.3

And, sixth, finally, we give an opportunity to the4

applicant again to address the Board and provide any5

rebuttal testimony or summations and conclusions.6

Cross examination of witnesses is7

permitted by the applicant and parties in a case.  The8

ANC within which the property is located is9

automatically a party in the case and, therefore, is10

a full participant and can also conduct cross11

examination.  There is nothing that prohibits me from12

limiting the direction or substance of cross13

examination, but I won't go through all our14

regulations that relate to that, at this point.  We15

will take it up specifically, if needed, in an16

individual case.17

It should be clear, however, that we are18

going to be creating in all the cases today creating19

the record of which the Board will make it's20

decisions.  Whatever happens here today and what has21

been submitted in writing, that is what we will make22

our decisions on and that is only what we will make23

our decisions on.  So it should be absolutely clear24

that at the end of the hearings today, unless the25
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Board asks for specific additional information, and we1

will be very specific on what information should come2

into the record and when it should be submitted, if we3

do not have that, then it should be very clear that4

the record would be closed and no other information is5

accepted into the record and that is what we will be6

basing our decisions on.7

The Sunshine Act requires this Board to8

conduct all its hearings and procedures in the open9

and before the public.  We do enter into Executive10

Sessions, both during and after hearings on a case,11

and that is for purposes of reviewing records and/or12

deliberating on specific cases.  This is in accordance13

with our rules, regulations and procedures.  It is14

also in accordance with the Sunshine Act.15

It should be, as I say, very clear that16

cases before us are contested cases.  Therefore, we17

will hear from numerous sides and we will hear all of18

those perceptions and facts and testimony from all the19

witnesses that are provided, both pro and against, to20

specific cases.21

So we ask that today, one, we keep a very22

civil era and decorum, of course, we always will.  But23

most importantly also, we ask the people present today24

not engage Board Members in private conversations if25
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there is a recess or lunch break or whenever it is, so1

that we do not give the appearance of receiving2

information outside of the official public record.3

With that, let me say a very good morning4

to Ms. Bailey and also Mr. Moy on the dias with us5

from the Office of Zoning, Ms. Rose also with the6

Office of Zoning with us and Ms. Monroe representing7

the Office of Attorney General here with us this8

morning.9

Let me ask all those people present today10

that are going to be providing testimony for the Board11

or thinking about providing testimony for the Board,12

if you would, please, stand and give your attention to13

Ms. Bailey.  She is going to swear you in.14

MS. BAILEY:  Would you, please, raise your15

right hand?16

(Whereupon, the witnesses were sworn.)17

CHAIRPERSON GRIFFIS:  Thank you all very18

much.  With that, Ms. Bailey, let's move on to19

preliminary matters.  Preliminary matters are those20

which relate to whether a case should be heard today,21

requests for postponements, withdrawals, whether22

proper and adequate notice has been provided.  These23

are elements of preliminary matters for or needing the24

Board's attention.25
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So if you are not prepared to go forward1

with a case that's on the schedule this morning or you2

believe that a case on the schedule this morning3

should not proceed, I would ask that you come forward,4

have a seat at the table in front of us as an5

indication of having a preliminary matter.  With that,6

I will also ask, Ms. Bailey, if you are aware of any7

preliminary matters for the Board's attention?8

MS. BAILEY:  Mr. Chairman, Members of the9

Board, good morning.  The first preliminary matter has10

to deal with Application No. 17427 of Frederick Davis.11

There is a request for this hearing to be postponed12

and also there are requests for party status in this13

application, Mr. Chairman.14

CHAIRPERSON GRIFFIS:  Okay.  Excellent.15

Is there any other preliminary matters that you are16

aware of?17

MS. BAILEY:  They are case specific.  Did18

you want me to go over them?19

CHAIRPERSON GRIFFIS:  No.20

MS. BAILEY:  Okay.  21

CHAIRPERSON GRIFFIS:  Mr. Moy?22

MR. MOY:  Mr. Chairman, we have, to remind23

the Board, a case for decision making, which is24

Application No. 17420 of 1123 11th Street, LLC.  There25
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is a filing in the record which is in your case1

folder.  It's identified as Exhibit No. 33.2

CHAIRPERSON GRIFFIS:  Excellent.3

MR. MOY:  Requesting a postponement.4

CHAIRPERSON GRIFFIS:  Excellent.  Thank5

you very much, Mr. Moy.  And, of course, this was set6

for a Special Public Meeting.  We did not call the7

Public Meeting to order or rather the hearing.  I8

think we can dispense with this in terms of a9

preliminary matter in the hearing.10

Board Members, I'm sure you are aware we11

were set to make a decision on this case.  However, we12

had requested additional information.  Additional13

information was not provided in a timely manner and it14

has come to the attention of the Board that it was15

because of a severe illness or health issue of the16

architect and they were unable to provide.  I am in17

full support of setting this off for decision at our18

regularly scheduled, I would imagine.19

Mr. Moy, is that a difficulty to set this20

for the 7th of March?21

MR. MOY:  No, that would be very22

appropriate, March 7th.23

CHAIRPERSON GRIFFIS:  Okay.  And let me24

hear any other comments or objections from the Board.25
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Very well.  Not noting any other further objections,1

why don't we set that and take it as a consensus from2

the Board to postpone and reschedule this for the 7th3

of March Public Meeting.4

Very well.  Returning to you, Mr. Bailey,5

you indicated in 17427, the Davis, there was a motion6

for a postponement of the hearing.  Are there other7

preliminary matters?  Do you have one?  Oh, come on.8

Well, yes, come on forward.  This is what I propose9

and I'll have you speak to this if you need be.  We10

have one case before this.11

It seems like there is some substantive12

elements in the request for postponement that we can13

get into.  I would like to do that when we call the14

case, so we can go through the first case, which is a15

223, which may not be more than five or six hours16

total, and then we would get to your case.  That's a17

small joke.  And then we can get into the substance of18

your case, unless there is something you want us to19

take up right away, and you can just state your name20

and address for the record, if you wouldn't mind.21

There's a button on the base of the microphone you can22

turn on.23

MR. DAVIS:  My name is Fred Davis and my24

residence?25
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CHAIRPERSON GRIFFIS:  Yes.1

MR. DAVIS:  Is that what you asked for?2

I live at 11 Melmar Drive, Oxon Hill, Maryland.3

CHAIRPERSON GRIFFIS:  Okay.  And do you4

have any difficulty or is there additional -- well,5

this is what I would like to propose.  Do you have any6

problem with us just hearing the first case and then7

calling your case and we'll take up all the elements8

once we call the case?9

MR. DAVIS:  Whatever the Board decides,10

whatever you want to do.11

CHAIRPERSON GRIFFIS:  Okay.  Let's do12

that.  I think it's going to be most expeditious and13

then we can probably have one other applicant get on14

with their day as we get into the other issues of15

this.  So we'll call your case within a matter of16

moments.  However, first, then let's call 17432, which17

is a section 223, special exception, if I'm clear on18

the application.19

MS. BAILEY:  And that is Application of20

Todd and Helen Cymrot, pursuant to 11 DCMR 3104.1 and21

1202.1, for a special exception to allow a rear22

addition to an existing single-family row dwelling23

under section 223, not meeting the court width24

requirements, that's section 406.  The property is25



13

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

located in the CAP/R-4 District and it's located at1

514 A Street, S.E., Square 841, Lot 3.2

Mr. Chairman, there is an Office of3

Planning person.4

CHAIRPERSON GRIFFIS:  Excellent.5

MS. BAILEY:  Okay.  Thank you.  Do you6

have the report from the Office of Planning, sir?  Mr.7

Chairman, do you have the report?  It was just handed8

to me.9

CHAIRPERSON GRIFFIS:  Oh, I don't.10

MS. BAILEY:  So you have copies of it?11

Okay.  Should I just make copies now?12

CHAIRPERSON GRIFFIS:  That sounds great.13

MS. BAILEY:  Okay.  14

CHAIRPERSON GRIFFIS:  Excellent.  Okay.15

As indicated and just called, 17432, we do have16

special exception 223 to allow a rear addition.  Why17

don't we turn it over and have you introduce18

yourselves for the record and I will move right into19

this.20

MR. CONRAD:  My name is David Conrad.  I'm21

the architect of Todd and Helen Cymrot.  My address is22

1216 Upshur Street, N.E., in Washington, D.C.23

MR. CYMROT:  I'm Todd Cymrot, resident and24

owner of 514 A Street, S.E.25
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CHAIRPERSON GRIFFIS:  Excellent.1

MS. CYMROT:  I'm Helen Cymrot.2

CHAIRPERSON GRIFFIS:  Okay.  What can you3

tell us?4

MR. CONRAD:  We are proposing to5

accommodate an expanding family with an addition to6

the rear of 514 A Street.  The house is a frame semi-7

detached building with a side yard, a currently8

nonconforming side yard.  We are proposing to add to9

the rear of the building, in order to preserve the10

historic character of the A Street facade.11

Our proposal is for the addition to go12

from lot line to lot line, keeping with the other row13

dwellings on the street.  The addition will increase14

the lot coverage by about 500 square feet and the15

total lot occupancy we are proposing is about 5316

percent.  The rear yard we're proposing is 46.7 foot17

rear yard and our proposed height is two stories and18

24 feet.19

All of these are well within the20

development limits imposed by the R-4 zoning of the21

property.  However, the side yard, the existing22

nonconforming side yard gets transformed to an open23

court by the addition at the rear.  The existing side24

yard varies in its width from 4.5 to 6.2.  The 4.525
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foot section does not conform to the open court1

minimum width of 6 feet.  So it is for that existing2

condition that we are requesting a special exception.3

CHAIRPERSON GRIFFIS:  For what existing4

condition?  The side yard?5

MR. CONRAD:  The side yard.6

CHAIRPERSON GRIFFIS:  Okay.  7

MR. CONRAD:  The 4 foot 5 side yard.8

CHAIRPERSON GRIFFIS:  Right.9

MR. CONRAD:  That by us putting the --10

CHAIRPERSON GRIFFIS:  Good.  Okay.  And11

just to be fairly clear with that and 2001.3, of12

course, 223 allows for additions to single-family13

residences that are nonconforming or become14

nonconforming with the adoption of the Zoning15

Regulations.  I think it's pretty clear where you are16

with this.  And it there any evidence or can you speak17

to any discussions or any other, what, facts that you18

have found whether this would tend to unduly affect19

the light and air of the adjacent properties?20

MR. CYMROT:  We have spoken to the21

adjacent neighbors and we have letters in support from22

both of them on either side of the house.  So we don't23

feel that there's any undue affect on the light and24

air of them.25
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CHAIRPERSON GRIFFIS:  And that's from 5161

A Street and 512 A Street?2

MR. CYMROT:  That's correct.3

CHAIRPERSON GRIFFIS:  Clark and Alexander?4

MR. CYMROT:  Yes.5

CHAIRPERSON GRIFFIS:  Okay.  Exhibits 246

and 25 are in the record.  And what about privacy, use7

and enjoyment to the adjacent properties?8

MR. CYMROT:  The same thing.9

CHAIRPERSON GRIFFIS:  Also on board with10

that, are they?11

MR. CYMROT:  Yes.12

CHAIRPERSON GRIFFIS:  Okay.  And your13

testimony is the architect and the property owner is14

regarding whether those aspects that can be viewed15

from the street, to they change the character or are16

they within the character of the surrounding area?17

Thank you.18

MR. CONRAD:  Yes, they are within the19

character and have minimal impact in that they are all20

in the rear of the property.  The front door that we21

are proposing sets back substantially from the22

existing front facade and will have a minimal impact23

and is indeed in keeping with the character of the24

building.25
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CHAIRPERSON GRIFFIS:  And what's the1

material?2

MR. CONRAD:  In the front the material is3

painted wood to match the existing surfaces of the4

house.  In the rear --5

CHAIRPERSON GRIFFIS:  So it's like lap6

siding or what is it?7

MR. CHUBBS:  Yes, it is lap siding.  The8

court where the front entrance is is narrow enough9

that there is no siding there.  It is all painted wood10

trim, decorative elements surround the door11

surrounding.  The second story is where the lap siding12

would be.13

CHAIRPERSON GRIFFIS:  I see.14

MR. CONRAD:  Yes.  Which is further, even15

further recessed from the street.16

CHAIRPERSON GRIFFIS:  Okay.  17

MR. CONRAD:  The rear addition would be18

brick and painted wood.19

CHAIRPERSON GRIFFIS:  Where is the brick20

in the rear?  Oh, you're saying this small portion21

that goes into the side yard that creates a court,22

that portion is brick?23

MR. CONRAD:  Yes, and the two party -- the24

two face-on line walls.25
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CHAIRPERSON GRIFFIS:  Right.1

MR. CONRAD:  Would also be brick.2

CHAIRPERSON GRIFFIS:  Right.  But the3

actual rear elevation is also wood?4

MR. CYMROT:  No, it actually was brick5

upon request of the Historic Preservation Board.6

CHAIRPERSON GRIFFIS:  Okay.  So we're7

showing A-2 here, which is saying painted wood.8

MR. CYMROT:  Yes.9

CHAIRPERSON GRIFFIS:  Windows and trim10

painted wood, siding has been changed to brick?11

MR. CYMROT:  That's correct.12

CHAIRPERSON GRIFFIS:  All right.  So you13

have been through HPRB already?  Is that correct?14

MR. CYMROT:  Yes.15

MR. CONRAD:  Yes.16

CHAIRPERSON GRIFFIS:  Did you go to the17

Board?  Is that in the record?18

MR. CYMROT:  I believe that's what was19

just submitted.20

CHAIRPERSON GRIFFIS:  Oh, really?21

MR. CYMROT:  That's Office of Planning.22

CHAIRPERSON GRIFFIS:  Oh, no.  Yes, Office23

of Planning, I understand.  We'll get to their piece.24

They may touch on it.  But, okay.  Anything else?  Any25
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other questions?  Board questions?1

VICE CHAIR MILLER:  Is there an HPRB2

report that we should have?3

CHAIRPERSON GRIFFIS:  No.4

VICE CHAIR MILLER:  In the record?  No?5

Okay.  Because I don't have one.6

CHAIRPERSON GRIFFIS:  Okay.  Anything7

else?  Very well.  Let's move ahead then.  Anything8

else you want to provide at this time?  I'll give you9

an opportunity at the end.  Excellent.  With that10

then, let's get to this much awaited and applauded11

Office of Planning.  Oh, don't go anywhere.  We've got12

a lot more to do.  I'll pick up the speed, but let's13

say a very good morning to you, sir, from the Office14

of Planning.15

MR. RICE:  Good morning.16

CHAIRPERSON GRIFFIS:  If you wouldn't mind17

introducing yourself?18

MR. RICE:  Excuse me, good morning,19

Chairman and Board.  My name is Stephen Rice with the20

Office of Planning.21

CHAIRPERSON GRIFFIS:  Excellent and22

welcome back.  We didn't scare you away too much from23

the last time.24

MR. RICE:  I appreciate it.  The Office of25
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Planning recommends special exception approval for1

Application 17432, pursuant to section 223.  The2

existing semi-detached home is currently situated3

between two taller structures, abuts the building to4

the west and is separated by a narrow walkway from the5

east side building.6

The proposed two-story addition will7

attach to the east building, but will not exceed the8

heights of the neighboring structures, either to the9

east or west.  Therefore, the light and air of10

availability will not be unduly effected.  There are11

no windows shown in the proposed plans that would12

allow visibility into any of the existing neighboring13

properties.  Hence, privacy of use and enjoyment will14

not be unduly compromised.15

The proposed addition will include a new16

front entrance that will be partially visible from A17

Street and fully visible from the rear alley.  The18

plans have been reviewed and approved by the Historic19

Preservation Review Board and will remain consistent20

with the overall character of the neighborhood.  The21

Office of Planning has not received any official ANC22

reports.23

However, the committee has decided the24

historic integrity of the original building design25
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will not be compromised by the addition and voted 7-01

in the applicant's favor, according to the online2

minutes.3

The Office of Planning concludes that the4

applicant has met the burden of proof pursuant to5

section 223 of the Zoning Regulations.  It recommends6

approval for the addition.  Thank you.7

CHAIRPERSON GRIFFIS:  Excellent.  Thank8

you very much, Mr. Rice.  Board Members, the first9

order of business, is there any objection to waiving10

the Office of Planning's report, waiving the11

timeliness filing and accepting it into the record?12

Not noting any objection from the Board Members, we13

can waive our rules and regulations and accept the14

report of the Office of Planning and move ahead with15

that.16

Any questions then from the Board of the17

Office of Planning?  I would make note that you made18

the comment that you saw the vote of the ANC, but19

didn't have the official letter.  Of course, we do20

have in the record Exhibit No. 22, which is from the21

6B, so that coincides exactly with your record.  I22

would note and appreciate the analysis of the special23

exception relief and also appreciate your summation of24

the report at this time.25
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If there's no further questions from the1

Board then of the Office of Planning, we'll go to the2

applicant.  Do you have any cross examination of the3

Office of Planning?4

MR. CYMROT:  No.5

CHAIRPERSON GRIFFIS:  Excellent.  And you6

do have a copy of the report.  Is that correct?7

MR. CYMROT:  Yes.8

CHAIRPERSON GRIFFIS:  Excellent.  Very9

well.  That being said, let's move ahead.  We have now10

noted the HPRB's processing of this also take note of11

the Historic Capitol Hill, that this is in the CAP12

Overlay District.  I would note that we have a letter,13

Exhibit No. 17, from the Architect of the Capitol14

indicating that this would create no adverse effect on15

the Capitol Complex or Master Plan.16

I am not aware of any other agency,17

Governmental reports on this, unless others are aware18

of any.  We can move to ANC.  Is the ANC represented19

today, 6B?  Indeed.  Excellent.  Thank you.  And as20

you introduce yourself, name and address, I will offer21

you up any of the witnesses or Office of Planning for22

your cross examination questions if you have any.23

MR. JARBOE:  Great.  Thank you, Mr.24

Chairman.  My name is Kenan Jarboe.  I'm Commissioner25
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for ANC-6B05, here representing ANC-6B.  As you noted,1

we did, in fact, send you a letter and I assume you2

got it.  Unfortunately, we didn't get it over to the3

Office of Planning.  We will do that next time.4

We did vote on December 13th to support5

this application by a vote of 7-0.  We saw no adverse6

impact on air, light, privacy or the character of the7

neighborhood.  I note for the record we actually had8

two votes at that particular meeting, because we took9

up both the BZA case and the HPRB case at the same10

time.11

And the quote from the Office of Planning12

was actually from our HPRB vote, where we saw that the13

historic integrity of the original building design14

will not be compromised.  That speaks to how this fits15

into the third character of the or criteria of the16

special exception.  So in either case, we support this17

wholly.  Thank you.18

CHAIRPERSON GRIFFIS:  Excellent.  Thank19

you very much.  We appreciate you coming down to20

present that report.  Does the applicant have any21

cross examination of the ANC?  Any Board questions for22

the ANC?  I thank you very much.  We do appreciate it.23

Okay.  Let's move ahead then.  And let me24

ask if there are any persons present to provide25
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testimony in 17432 in support to come forward at this1

time.2

MR. PETERSON:  Good morning, Mr. Chairman.3

I'm Gary Peterson.4

CHAIRPERSON GRIFFIS:  Indeed.5

MR. PETERSON:  I live at 810 Massachusetts6

Avenue, N.E.  I'm here no behalf of the Capitol Hill7

Restoration Society.  And let me just state quickly8

for the record that the Society supports this9

application and I would just like to hand in a copy of10

my testimony and we'll save a lot of time.11

CHAIRPERSON GRIFFIS:  Excellent.  Thank12

you very much, Mr. Peterson.  As I was combing13

through, I thought perhaps I hadn't received the14

letter, but I'm glad it's in.  If you wouldn't mind,15

you can send it down to Ms. Bailey.  Well, actually,16

while she is passing it out, why don't you just --17

well, there it is.  We'll take a quick look at it.18

Excellent.  Mr. Peterson, we do appreciate19

the letter and you actually taking the time to come20

down to present it.  I would make a great note on the21

last sentence of the second paragraph "The committee22

also found that this addition does not substantially23

and visually intrude upon the character, scale,24

pattern of houses along the street frontage."25
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We, obviously, look very closely at1

Capitol Hill Restoration Society's analysis of those2

types of aspects, which go directly to the special3

exception in section 223 for us today in this4

application.  And so that is very pertinent to the5

issues at hand.6

Did the applicant get a copy of it?  Do7

you have any questions of Mr. Peterson?8

MR. CYMROT:  No.9

CHAIRPERSON GRIFFIS:  Does the Board have10

any questions of Mr. Peterson?  Very well.  Thank you11

very much.12

MR. PETERSON:  Thank you.13

CHAIRPERSON GRIFFIS:  We do appreciate it.14

Okay.  That being said, let me ask you, is there any15

other persons to provide testimony?  How about persons16

in opposition to Application 17432, come forward at17

this time.  Not noting any persons present in18

opposition, we will take an additional note of Exhibit19

24 and 25, as I mentioned before, of the abutting20

property owners, Clark and Alexander households.21

Very well, if there's nothing further, no22

other questions from the Board, we'll turn it over to23

the applicant.  Do you have any closing remarks,24

summations that you have?  None?25
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MR. CYMROT:  In light of the fact that1

there's no opposition, we would like to request a2

Bench decision, if possible.3

CHAIRPERSON GRIFFIS:  Okay.  I don't know4

that those are totally parallel requests.5

MR. CYMROT:  Okay.  6

CHAIRPERSON GRIFFIS:  Certainly, a7

requested Bench decision, I see no reason why we8

wouldn't move ahead and make a Bench decision on this.9

The record is entirely full, noting that there is no10

additional information requested or needed to11

understand this.  One of the aspects of 223 that I12

didn't go through and ask a question of was whether13

you had provided graphic representation of what you14

were proposing.  Of course, it's self-evident in the15

record and it is important and the reason why I bring16

it up is because it makes it quite clear on what we17

are looking at and so it, obviously, expedites things18

substantially in a special exception.19

I'll make another quick comment in terms20

of the zoning summary that was done on the SP1 sheet21

and I thought that was very well put together in terms22

of just the straightforward aspect of it for our quick23

and easy analysis.  Obviously, it needed to meet a24

couple of threshold aspects and lot occupancy and the25



27

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

like.  But going into the substance of the 223, I1

would move approval of Application 17432 for the 2232

special exception at premises 514 A Street, S.E.,3

which would allow for the addition to the rear of a4

two-story and one portion of a single-story and would5

ask for a second.6

BOARD MEMBER ETHERLY:  Second, Mr. Chair.7

CHAIRPERSON GRIFFIS:  Thank you very much,8

Mr. Etherly.  I'll go quickly through as I think we9

have flushed out a substantial amount.  First of all,10

relying on the Office of Planning's analysis and also11

on our own analysis and the support of the ANC and12

also of the Capitol Hill Restoration Society.  I'm13

sorry, sometimes I get mumbling.14

PARTICIPANT:  Your microphone is --15

CHAIRPERSON GRIFFIS:  Oh, is it off?  Oh,16

dear, maybe it's just not -- oh, that is interesting.17

Let me try again.  Is that better?  No.  I'll speak18

up, because I'm being recorded.  Is that correct?19

It's running in through there, so somehow we just lost20

the speakers, so I'll just speak up on that.21

But going through the 223, of course, the22

first couple of aspects that we went through is23

whether this would, if approved, tend to unduly24

impact, negatively impact the light, air, use and25
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privacy and enjoyment of the adjacent properties.1

There was no evidence presented that it would, so we2

can be fairly assured that it would not.3

Just noting the massing and also the4

location of the fenestration as OP had brought up, but5

also it's one of the aspects that we closely look at6

especially with the row dwelling type aspect of the7

character, it was clear that there would be no undue8

negative impacts in that regard.9

Moving ahead, I didn't see anything else10

persuasive that would move us away from approving the11

special exception and so would leave it at that for12

this time and open it up to any other comments from13

the Board for further deliberation.  Not noting any14

need for further comments, deliberation, then we do15

have a motion before us that has been seconded.  I16

would ask for all those in favor to signify by saying17

aye.18

ALL:  Aye.19

CHAIRPERSON GRIFFIS:  And opposed?20

Abstaining?  Very well.  If we could record the vote?21

MS. BAILEY:  The vote is recorded as 5-0-022

to approve the application.  Mr. Griffis made the23

motion, Mr. Etherly seconded, Mr. Mann, Mrs. Miller24

and Mr. Hood support the motion.  And a summary order,25
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Mr. Chairman?1

CHAIRPERSON GRIFFIS:  Thank you very much,2

Ms. Bailey.  I think it is absolutely appropriate to3

waive our rules and regulations and issue a summary4

order on this, unless there's any objection from the5

Board Members.6

MS. BAILEY:  Thank you, sir.7

CHAIRPERSON GRIFFIS:  Very well.  Not8

noting any objection, we can issue a summary order.9

Thank you all very much.  Good luck with this and10

enjoy.  Let's move ahead then to the next case of the11

morning.12

MS. BAILEY:  Application No. 17427 of13

Frederick Davis, pursuant to 11 DCMR 3103.2, for a14

variance from the minimum lot area requirements under15

subsection 401.3, to allow the conversion of three16

contiguous row dwellings into three separate apartment17

houses having three units each.  The property is zoned18

R-4.  It's located at 221, 223 and 225 11th Street,19

S.E., Square 969, Lots 45, 46 and 47.20

CHAIRPERSON GRIFFIS:  Are we ready?21

Excellent.  So here we are again.  We have, as I see22

it, two preliminary matters and I'll hear from you23

your preliminary matter.  My understanding is that you24

have requested a postponement.  Is that correct?25
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MR. DAVIS:  That is correct.1

CHAIRPERSON GRIFFIS:  Okay.  The other2

preliminary matter, of course, that we have is request3

for party status.  I think no fewer than nine.  Is4

that -- do I have everything?  Do you have any other5

issues?6

MR. DAVIS:  For the request for7

postponement?8

CHAIRPERSON GRIFFIS:  No, no, no.  I mean,9

is that the laundry list?  That's what we need to10

figure out right now, just those two pieces?11

MR. DAVIS:  Yes.12

CHAIRPERSON GRIFFIS:  Okay.  Is Greg Marks13

present, Bruce Dalcher.14

MR. DALCHER:  Present.15

CHAIRPERSON GRIFFIS:  Excellent.  Thank16

you.  Marie Mingo?17

MS. MINGO:  Present.18

CHAIRPERSON GRIFFIS:  Excellent.  Thank19

you.  Maureen O'Leary, Robert Pohl?20

MR. POHL:  Present.21

CHAIRPERSON GRIFFIS:  Excellent.  Spencer22

and Kolker?23

MS. SPENCER:  Cara Spencer.24

CHAIRPERSON GRIFFIS:  Thank you.  Joseph25
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Conrad?1

MR. CONRAD:  Present.2

CHAIRPERSON GRIFFIS:  Indeed.  Jayne3

O'Donnell?  Ellen Opper-Weiner?  Interesting.  Okay.4

Okay.  First, let me have you state your name and5

address again for the record, if you wouldn't mind?6

MR. DAVIS:  Fred Davis, 11 Melmar Drive,7

Oxon Hill, Maryland.8

CHAIRPERSON GRIFFIS:  Excellent.  Thank9

you.  Are you in receipt, have you reviewed these10

requests for party status?11

MR. DAVIS:  No, I was unaware of them12

until today.13

CHAIRPERSON GRIFFIS:  Okay.  They were14

submitted into the record.  All were timely except for15

one, Mr. Marks, of 217 11th Street, S.E., and he's not16

present.  We can deal with that later.  However, the17

rest have been timely filed, Exhibit 37, 35, 32, 27,18

24, 23, 22, 21, you may need to make copies of it.19

This is what I would propose.  You are still20

requesting a postponement of this, so not proceeding21

today.  Is that correct?22

MR. DAVIS:  That is correct.23

CHAIRPERSON GRIFFIS:  Okay.  And of24

course, as we establish parties in any case, those25
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parties, if are granted party status, are full1

participants in a case and they come with a great2

responsibility and also abilities.  First of all,3

anybody that was granted party status is equal almost4

to an applicant.  So we are going to be requesting5

that they have a full case presentation, that any sort6

of legal briefing or analysis that we ask from the7

applicant is also asked of any party in opposition.8

We will have additional filings that will9

be required from the parties in opposition.  My point10

of saying all this is twofold.  One to give all those11

who have requested it time to digest that level of12

understanding.  Two, to say that as a preliminary13

matter, I think, it is important to establish the14

parties in a case and then those parties, if15

established, can speak to the motion to postpone.  And16

if it was postponed, then, in fact, anything put into17

the file would have to be served on all parties in the18

case.19

So as you were putting in information into20

the file, you had to also serve the ANC.  Well, in21

this case, we might have other parties that would be22

attendant to this application.  So all of that may not23

be clear, but it will be shortly hopefully.  My point24

being let us move ahead and establish parties in the25
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case.  So what I'm going to ask is that we get copies1

of the request for party status to use so that you can2

have them in front of you.3

And how are we going to do that quickly?4

MR. DAVIS:  Well, I might interrupt.5

CHAIRPERSON GRIFFIS:  yes.6

MR. DAVIS:  I got here early and I went7

over and I did review the file and they allowed me to8

make copies, but I haven't had a chance to look at9

them.10

CHAIRPERSON GRIFFIS:  Oh, okay.  Do you11

have them?  Then you have them?12

MR. DAVIS:  Yes.13

CHAIRPERSON GRIFFIS:  Why don't you get14

them and we're going to review them together.  But15

we're going to start with, I'll jump a head a little16

bit of you while you're getting your files, but let's17

go to Greg Marks, it's 217 11th Street.  Well, first,18

let me ask all those that are present.  We have one,19

two, three, four, five, if I'm not mistaken, requests20

for party status.  Why don't you all come up, because21

frankly we're going to be asking questions and there's22

a little bit of back and forth here of dialogue.23

So I think if we leave two center chairs24

for the applicant, if we could bring up another chair25
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and just surround the table, which shouldn't be that1

difficult.  First of all, you heard my introduction2

level, and some of you, I think, are familiar with3

party status in these cases.4

But it's a higher level of participation5

and I'm sure you are aware.  But most importantly in6

your application, as you all went through, there are7

critical questions that you have to answer.  And the8

last one really to me, number 6 on our application,9

sums it all up.  It says "How are you more distinctly10

impacted if this was to proceed?"  What puts you above11

the general public to be granted, therefore, a party12

status?13

And I can tell you that looking at all14

nine and certainly the specific five folks that are15

here, you all have very similar issues in regards to16

the opposition of this application.  So one might say17

well, you each harm each other in your uniqueness,18

because you are all saying the same thing.19

So the first question is twofold.  One,20

are all those here present today continuing to want to21

be parties or are you wanting just to provide22

testimony as a person?  Two levels of participation.23

You can be a person and provide testimony or you can24

be a party, present case, cross examine, etcetera.25
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The other is have you had discussions1

about combining into a single party?  Good.  We'll2

start on my right.  If you wouldn't mind, just turn3

the microphone on.  You can move it over towards you.4

You're going to state your name and address for the5

record.6

MR. POHL:  Hi.  My name is Robert Pohl.7

I live and own 219 11th Street, S.E., so the house8

directly next to the properties in question.  And as9

to the, you know, combining of the -- of our testimony10

or separating out between parties and people willing11

to give testimony, I'm sure that we can reduce the12

number of parties.13

CHAIRPERSON GRIFFIS:  Okay.  14

MR. POHL:  We all received the letter from15

you.16

CHAIRPERSON GRIFFIS:  Right.17

MR. POHL:  And we thought oh, well, we18

should be parties, so therefore, you know, in the19

neighborhood the discussion was oh, well, what should20

we do and so it was like oh, yes, we should all be21

parties.  But we're perfectly willing to reduce the22

number of parties.23

CHAIRPERSON GRIFFIS:  Okay.  24

MR. POHL:  And I didn't realize that, you25
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know, we would be -- that this would lengthen the1

proceedings in this matter.2

CHAIRPERSON GRIFFIS:  Right.3

MR. POHL:  So --4

CHAIRPERSON GRIFFIS:  And one of the5

things that I am in charge of and will not allow is6

redundant testimony.7

MR. POHL:  And I think that's --8

CHAIRPERSON GRIFFIS:  And, frankly, it's9

much more concise for time wise for everyone's10

respect, but also for, I would say, impact.11

MR. POHL:  Correct.12

CHAIRPERSON GRIFFIS:  So what I'm hearing13

you say is that conceivably, there is an amenable14

tenor to join in a single party?15

MR. POHL:  That is correct.16

CHAIRPERSON GRIFFIS:  Okay.  17

MR. POHL:  I hope I --18

CHAIRPERSON GRIFFIS:  Others?19

MR. POHL:  -- speak for everybody here.20

CHAIRPERSON GRIFFIS:  Yes?21

MR. DALCHER:  My name is Bruce Dalcher.22

I live at 200 10th Street, S.E.  I own that house.23

And I don't have any problem with some sort of24

combining in the interest of avoiding redundancy and25
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so on.  I would like to think that that final question1

that you were pointing to, the principal issue is2

proximity, but I don't think that -- I didn't3

understand that we had to so much distinguish4

ourselves from one another as just from the general5

public.  So the issue of proximity, I think, does6

distinguish us from the general public.7

CHAIRPERSON GRIFFIS:  Yes.8

MR. DALCHER:  That said, I don't have9

anything against some sort of combining.  Are you10

telling us now that anyone whose primary interest is11

proximity, there will only be one party, one such12

party?13

CHAIRPERSON GRIFFIS:  No, not necessarily.14

I think it goes down into the detail aspect of it.  If15

there is similarity of element in a request for party16

or in the party's position, then it would be difficult17

for me to grant two parties with the same elements of18

concern.  And that's where's the uniqueness.  But so19

for instance, there's no reason why you wouldn't be20

one, combined one party in opposition and you could be21

called as witnesses if you had specific elements that22

you wanted to address.  And then, you know, go about23

it that way.24

We have often had, you know, with 1025
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parties of requests, four joined, the rest are just1

persons and they want their three minutes.  They want2

to say their piece and move on.  They don't want to3

be, you know, worried about analysis or writing, you4

know, draft orders or anything of that nature.5

MR. DALCHER:  No objection whatsoever.6

CHAIRPERSON GRIFFIS:  Okay.  Is there any7

other comments then from those present in terms of8

combining?  Any concern or opposition to that?  So,9

Mr. Dalcher and Ms. Mingo, Mr. Pohl, Ms. Spencer and10

also Mr. Conrad are looking to join together as a11

single party.  Okay.  Any questions from the Board?12

Clarifications?13

BOARD MEMBER MANN:  Mr. Chairman?14

CHAIRPERSON GRIFFIS:  Yes?15

BOARD MEMBER MANN:  How do we address16

those party status applications for the people that17

aren't here today?18

CHAIRPERSON GRIFFIS:  Great.  Excellent19

question.  We, obviously, haven't made any decisions20

on any of them at this point.  What I would like to do21

is ask the applicant now if they have had a moment to22

review those requests for party status of the five23

present and whether they had any questions or24

objection to that or any of the requests.  Let me take25
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a quick question from Mr. Dalcher.1

MR. DALCHER:  I'm going to try and speed2

things up for you.  I hereby withdraw my application.3

I'm satisfied that my interests will be represented by4

Mr. Pohl.5

CHAIRPERSON GRIFFIS:  Oh, you don't need6

to withdraw though.  I mean, we can combine them all.7

That's not saving any time.8

MR. DALCHER:  Oh, okay.9

CHAIRPERSON GRIFFIS:  But I appreciate10

that thought.11

MR. DALCHER:  All right.12

CHAIRPERSON GRIFFIS:  Hold that thought13

and put it into everything else.14

MR. BOCK:  Mr. Chairman?15

CHAIRPERSON GRIFFIS:  Yes?  Just turn your16

microphone on, if you wouldn't mind.17

MR. BOCK:  I'm Eric Bock.  I'm counsel to18

Mr. Davis.19

CHAIRPERSON GRIFFIS:  Excellent.20

MR. BOCK:  And I did not come up at the21

time he came up, but I'm here now.22

CHAIRPERSON GRIFFIS:  Good.  Do you have23

any comment then or objection or support or do you24

have any position on the requests for party status25
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that have been submitted?  And I would take it for1

your comment as the combined party status of the five2

present and we have not dealt with the others, at this3

point.4

MR. BOCK:  No problem with that.5

CHAIRPERSON GRIFFIS:  Okay.  Do you have6

any comment or position on Maureen O'Leary, Exhibit7

32, or Jayne O'Donnell, Exhibit 22, or Ellen Opper-8

Weiner, Exhibit 21?9

MR. BOCK:  I haven't had a chance to look10

at those exhibits, so I can't respond to that.11

CHAIRPERSON GRIFFIS:  Okay.  Are you going12

to take 20 seconds and do that?  Let me ask, Mr. Pohl13

if you're aware, just because you spoke first I'll14

pick on you, of the disposition of the others that are15

not here present today?  Are they wanting to continue16

or they just wanted to put an opposition?  What can17

you tell us about that, if you know?  Don't speculate18

if you don't.19

MR. POHL:  The reason why most of these20

people, I can't speak to the last person, I don't know21

who that is, aren't here today is because they heard22

that there was going to be this postponement and so23

they -- and so therefore, I would -- I'm not going to24

speculate, but that's the reason.25
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CHAIRPERSON GRIFFIS:  Right.1

MR. POHL:  I believe that's the reason why2

they are not here today.3

CHAIRPERSON GRIFFIS:  Okay.  Any others?4

Yes?5

MS. SPENCER:  Yes, I'm Cara Spencer at 2246

10th Street, S.E.  I know that my neighbor, Jayne7

O'Donnell, is not here, because she is out of town.8

So she mentioned that at the last ANC meeting.  I9

don't know about my other neighbor, Maureen O'Leary.10

CHAIRPERSON GRIFFIS:  Very well.  I'm11

going to take up the first one, which is Greg Marks,12

217 11th Street, S.E.  Board Members, note that it was13

not timely filed and I note that he is not present.14

I would say that we, at this time, deny the individual15

request for party status as it was not timely filed16

and not get into the substance of it and I will have17

comments after that.18

VICE CHAIR MILLER:  Mr. Chairman?19

CHAIRPERSON GRIFFIS:  Yes?20

VICE CHAIR MILLER:  Would that individual21

also have the opportunity to join the consolidated22

party?23

CHAIRPERSON GRIFFIS:  That's the second24

step.  We're taking on the first step.25
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VICE CHAIR MILLER:  Okay.  1

CHAIRPERSON GRIFFIS:  I don't see any2

reason to support it unless you want to speak in3

another direction on that.  Any other changing4

opinions on that?  Very well.  Then I take it a5

consensus of the Board to deny the individual request6

for party status, because it was not timely filed.7

Now, Ms. Miller is jumping the gun8

appropriately so and is exactly right.  I don't think9

anything if these were to join would be problematic.10

Let me give Mr. Bock, was it?11

MR. BOCK:  Yes.12

CHAIRPERSON GRIFFIS:  Excellent.  Did you13

have an opportunity to look at the others?14

MR. BOCK:  Yes, the comments that were15

provided by the other missing opponents are no16

different really from some of the arguments made by17

the other group.  So I don't see any reason if they18

wanted to join as one party, that would be fine.  If19

they wanted to continue to be single parties, that's20

okay, too.21

CHAIRPERSON GRIFFIS:  Okay.  Excellent.22

I think that's well said that there's no substantive23

opposition, but it's more procedural at this point.24

Therefore, I would like to take it up in this fashion25
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that we do grant party status of those present five1

under a single party.  If you want to somehow identify2

yourself as a single party or whatever that is, we can3

take that up.  It's not required at this point.4

The others, I would say, I don't know how5

we dispense with that.  I mean, essentially, we could6

-- that's an interesting question.  I would be more7

inclined not to grant individual party status, but8

grant a single party to those present and it would not9

be a closed group, of course, anyone could participate10

as you formulate your case presentation on this.  But11

as the Board has held in the past, one of the most12

critical aspects of being a party in the case is the13

direct participation, while direct participation at14

public hearings first note of business is to be15

present.16

Not being present makes it difficult not17

to and, therefore, it doesn't support a strong request18

for party status.  Noting that there was a request for19

a continuance, I can certainly understand.  But at20

this point then, I think we ought to leave it at that21

unless other Board Members have any other comments on22

that direction.  I'll clarify it.  Anything?23

VICE CHAIR MILLER:  So are you proposing24

to deny them individual party status, but, of course,25
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the option is open for them to become part of this1

consolidated group?2

CHAIRPERSON GRIFFIS:  That's correct.3

VICE CHAIR MILLER:  Okay.  4

CHAIRPERSON GRIFFIS:  And it would in5

simultaneous form grant a single party status in6

opposition in this case and we can have it, you guys7

can decide who would head it up or not.  Of course, in8

that efficiency as we go forward with this case, that9

we would ask that one person essentially be in charge10

of organizing it and then the other witnesses would be11

called as needed and not be redundant.  Okay.  Is that12

clear?  Everybody clear on that?13

Board Members any additional comments?14

Very well.  Let's take it as a consensus and we can15

move ahead a little bit.  We appreciate that.  So we16

have therefore established a single party in17

opposition.  The critical aspects of this now is that18

the party in opposition and the applicant need to19

discuss, after we get through this, how they are going20

to be served.  How the applicant wants to be served21

and how the party in opposition wants to be served.22

Meaning, is there one single address?  Is23

there a fax?  Is there an email?  How is it going to24

happen, because you all are going to be, hopefully, or25
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perhaps be communicating with documents.  Very well.1

With that, let's move ahead and we do have2

a request for postponement until April or May.  It is3

Exhibit No. 41 in our record.  Let me turn it over to4

the applicant for any comment that they might have.5

Mr. Bock, did you want to address that?6

MR. BOCK:  No, Mr. Davis will address7

that.8

CHAIRPERSON GRIFFIS:  Okay.  Mr. Davis?9

MR. DAVIS:  One of the reasons that we10

were asking for a postponement is that we -- I have11

never done this before.12

CHAIRPERSON GRIFFIS:  Okay.  13

MR. DAVIS:  So I'm new to the process.14

CHAIRPERSON GRIFFIS:  Sure.15

MR. DAVIS:  And so we had met with the16

Historic Preservation Office and they required17

additional drawings for us to submit before we can go18

before their board.  The architect is working on those19

drawings, hopefully as we speak.  Hopefully I can make20

the deadline of the 23rd, the day after tomorrow, with21

these additional drawings to be able to have that22

submitted to that board and that board only meets on23

the fourth Thursday of the month.  So the soonest that24

we could be before that board would be like the last25
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Thursday in March.1

And again because I'm unfamiliar with2

this, I don't know where it goes from there.  If that3

board has any concerns or problems or issues, whether4

that is continued.  So I would like to be able -- it5

is my understanding that your Board, the BZA Board,6

would prefer to have that, the Historic Office have an7

opinion before this is resolved.8

And then secondly, we're also working,9

because we are aware of the concerns of the neighbors10

being -- parking as being a big issue and we're trying11

to address that issue as well.12

CHAIRPERSON GRIFFIS:  Right.  Okay.  If I13

understand you correctly, you would like to get14

through the Historic Preservation review process, at15

least get an idea of what the board is going to16

prescribe or approve, prior to coming forward here?17

MR. BOCK:  Yes.18

CHAIRPERSON GRIFFIS:  That's a choice you19

can make.  It's certainly not required for HPRB20

approval first.  Specifically, in this case, I don't21

think there is anything that HPRB would do that would22

necessarily impact the relief that's sought from us,23

in that it's a site area calculation and HPRB won't be24

dealing with that.  But I don't have any difficulty in25
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allowing for two things to happen.1

One, one other review process to take2

place and, two, for further dialogue with the adjacent3

neighbors and now party in opposition.  That being4

said, for the party in opposition, is there address of5

the motion to postpone?6

MR. POHL:  Yes, indeed.  And I ask you7

that you deny this postponement. I think that as you8

pointed out nothing that the HPRB is addressing here9

is relevant to the variance by the BZA.  Furthermore,10

he mentions that he has the -- you know, that HPRB has11

asked for these drawings.  Well, I have here a letter12

from May 23, 2005 from -- actually from Mr. Peterson13

of the Historic Society, but there's also around that14

time Ms. Paulis of the HPRB made exactly these15

comments about these plans to Mr. Davis.16

In other words, he has had, you know, that17

amount of time to address these HPRB issues and he has18

not done so.  In other words, requesting further time19

seems, you know, pointless and he has wasted this much20

time and there is no need to waste further time.  And21

the second question with the parking is that, I22

believe, that is something that the DCRA can take up,23

that there's no need for the BZA to get involved at24

all.  It's a question of two inches per parking spot25
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or something like that.1

CHAIRPERSON GRIFFIS:  I'm not clear on2

that.  What issue is the parking that you're stating3

here?4

MR. POHL:  Oh, well, he mentions that5

there is the issue of parking, which we neighbors are6

quite concerned about.7

CHAIRPERSON GRIFFIS:  Yes.8

MR. POHL:  If there are suddenly nine9

condos there, then that would increase dramatically10

the number of cars.  Currently the lot width that he11

has would support only one car per lot, because it's12

actually a nonconforming lot.  It's 17.8 feet wide13

rather than the expected 18 feet.  So therefore, you14

could technically only get one car into that and he15

wants that to be expanded to two cars, which is, you16

know, perfectly acceptable and I believe that that is17

sort of within in the rights of the DCRA to allow that18

variance or special exception or whatever it is19

called.  Sorry, I don't know.20

So therefore, neither of these two issues21

are germane to the BZA variance request and,22

therefore, I see no particular reason why we couldn't23

discuss the application today.24

CHAIRPERSON GRIFFIS:  Okay.  I'm not sure25
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I agree with you at all about the understanding of1

DCRA's ability.2

MR. POHL:  Okay.  Sorry.3

CHAIRPERSON GRIFFIS:  For calculating the4

parking.  I think you are probably going to -- there5

is a 2 percent flexibility allowed for the Zoning6

Administrator in reviewing.7

MR. POHL:  Oh.8

CHAIRPERSON GRIFFIS:  And if you're9

indicating that they could, in fact, utilize that in10

order to make the parking requirement count, that's11

not before us, but that might be an interesting12

discussion to have.  I'm not so sure that it would be13

appropriate to do it in that frame.  Okay.14

MR. POHL:  Okay.15

CHAIRPERSON GRIFFIS:  Yes, Ms. Miller,16

questions?17

VICE CHAIR MILLER:  Mr. Davis, how might18

a decision from HPRB affect the relief that you are19

seeking before this Board?20

MR. DAVIS:  Well, I -- pardon me?21

MR. BOCK:  May I answer, Mr. Davis?  Mr.22

Davis' plans for three units requires a front door23

entrance to be placed in one of the buildings.  It24

really physically is going to be very, very difficult25
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to have three units in there without that change.  The1

other two buildings have that and so if we cannot2

convince the Historic Board that this is something3

that they should approve, I think we'll have to4

rethink our whole request for the variance.5

VICE CHAIR MILLER:  Thank you.6

MR. BOCK:  You're welcome.7

CHAIRPERSON GRIFFIS:  Yes, does the ANC8

have a comment on that?9

MR. JARBOE:  Mr. Chairman, Kenan Jarboe of10

the ANC.  The ANC does support a short postponement of11

this.  I would draw to the Board's attention that12

there are proceedings at other agencies, specifically13

the Board of Condemnation, dealing with these14

particular properties.  We would support a 30/60 day15

period to have HPRB look at this, but we would ask you16

to move ahead expeditiously so we can do something17

with these properties.18

I would also like to know though, Mr.19

Davis, when he testified in front of the ANC,20

suggested that he might be asking for a variance for21

the parking, which I think is what Mr. Pohl was22

talking about.  I heard nothing in his testimony today23

saying that he actually was going to ask for that24

variance.  And so I would like to know whether, in25
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fact, there is going to be an official filing for an1

additional variance on this property or not.2

CHAIRPERSON GRIFFIS:  Mr. Bock, did you3

want to address that?  Mr. Davis?  Anybody?4

MR. DAVIS:  Actually, may I?5

CHAIRPERSON GRIFFIS:  Yes, go ahead.6

MR. DAVIS:  Actually, I spoke to Ms.7

Bailey earlier today to find out what the procedure8

would be to do that to ask for a variance and she said9

that that would be covered here today.  In other10

words, to have a --11

CHAIRPERSON GRIFFIS:  Sure.12

MR. DAVIS:  This is another reason why I'm13

asking to have a postponement is that we would like to14

be able to -- it's my understanding to file for an15

additional variance for two parking spots as opposed16

to one, the shortness is 2.28 inches in width and we17

have sufficient depth.18

CHAIRPERSON GRIFFIS:  Right.  Okay.  19

MR. BOCK:  And there is a question in our20

mind in terms of the 2 percent variance and the DCRA's21

ability to do that.22

CHAIRPERSON GRIFFIS:  Yes.  Fine.  Okay.23

So additional time is being sought also to clarify the24

relief that's required?25
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MR. DAVIS:  Yes.  May I make comment on1

what Mr. Pohl said here?2

CHAIRPERSON GRIFFIS:  It depends on which3

part.4

MR. DAVIS:  Well, the part where he is5

saying that I had sufficient time with the Historic6

Preservation Office.7

CHAIRPERSON GRIFFIS:  Yes.  I don't think8

you need to address that.9

MR. DAVIS:  Okay.  10

CHAIRPERSON GRIFFIS:  I think the Board is11

pretty aware of that.  It's not something that you are12

required to show.  I mean, frankly, it is a matter of13

procedure and opinion of what you want to do.14

Oftentimes you don't come in and ask for a15

postponement, because you have proceedings going on.16

But with this particular case, there may well be17

reason that you want to proceed in that fashion.  But18

there's no regulatory requirement that we can hold you19

up to to say you either make it or not.  So I think20

we're pretty understanding of the issues here.21

Okay.  Any other questions, comments?  Let22

me hear how the Board would like to proceed.  Mr.23

Davis, let's ask you directly.  Are you ready to24

proceed today?  Mr. Bock?25
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MR. BOCK:  No, we're not.1

CHAIRPERSON GRIFFIS:  Okay.  And Mr. Mann2

would like to know why.3

MR. BOCK:  Well, one of the things is --4

well, Mr. Davis, he has been closer to the activities5

with the architect and so many other aspects of this6

application.7

MR. DAVIS:  Well, as Mr. Bock has8

indicated, there is a question here about whether or9

not the Office of Historic Preservation is going to10

approve these plans.  And the key to it is having this11

additional front entranceway to one of the three12

buildings.  And if, in fact, we're not going to be13

able to do that, we can't proceed with the request to14

have three units in each building.15

CHAIRPERSON GRIFFIS:  Okay.  So based on16

the proceedings of HPRB it may mute the relief?17

MR. DAVIS:  Correct.18

CHAIRPERSON GRIFFIS:  And you have19

indicated also, if I understood you correctly, today20

that you need to reassess your self-certified21

application to make sure that all relief is being22

requested that is required?23

MR. DAVIS:  Yes.  You mean, the other24

variance for the parking?  Is that what that -- okay,25
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yes.1

CHAIRPERSON GRIFFIS:  Okay.  Mr. Mann,2

follow-up questions?3

BOARD MEMBER MANN:  I was just actually4

going to the self-certified application, so I could5

sort of evaluate that.  But so if HPRB says no, then6

you're going to reevaluate what you want to do and7

then, I guess, you don't know at this point if you8

would be seeking relief or not then?9

MR. DAVIS:  Correct.10

BOARD MEMBER MANN:  For something11

different.12

MR. DAVIS:  Correct.  Yes, I won't know.13

This just came up, so, I mean, I haven't had a chance14

to -- I don't know whether it will or won't until I15

get the results from the Historic Office, Historic16

Preservation Office.17

COMMISSIONER HOOD:  Mr. Chairman, I know18

one is not contingent on the other with HPRB, but it19

sounds to me it would save all of us a lot of work if20

we just -- I agree with Commissioner Jarboe maybe21

postponing for 30 or 60 days.22

CHAIRPERSON GRIFFIS:  Excellent.  Thank23

you very much.  Other comments?  Last go-round.  ANC24

have any additional comments?  Mr. Pohl?  Applicant?25



55

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

Anyone else that feels like that didn't get a chance1

to address?2

MR. DALCHER:  Mr. Chairman, I would just3

like to support Mr. Pohl in this.  I think we just4

consider this a pretty obvious dilatory tactic.  Mr.5

Davis is here with counsel.  I don't think it's6

particularly credible they claim unfamiliarity with7

the process or anything like that.  Thank you.8

CHAIRPERSON GRIFFIS:  Okay.  Thank you9

very much.  We do appreciate that.  And we don't take10

lightly postponements or continuances, because it,11

frankly, impacts greatly our schedule and our schedule12

is packed, in fact, announced way out into almost the13

summer.  As we lose time in our schedule, it impacts14

others in the process and we have to then fit this in.15

However, we also need to balance the fact16

of expeditiousness in terms of utilizing our time that17

we are here.  I think, at this point, it's probably18

appropriate to set this off for a short period of19

time, noting that we have addressed pretty clearly, I20

think, all the issues and elements that need to be21

addressed when we call this next to a hearing.22

Meaning, I would be very -- it would take23

an awful lot to persuade to continue again or to24

postpone again once we set this for a new date.  But25
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at this time, I think that the appropriateness to get1

at least a read on HPRB, but also more importantly and2

I think more directly to analyze the relief sought and3

to put together a case presentation on that would be4

appropriate.5

I'm going to ask the Office of Zoning6

staff to help me find new dates for this.  We will go7

through people's schedules.  But let me also just make8

very clear, I don't see at this point that at our new9

hearing if HPRB has not made a definitive decision,10

that that would be a basis for not going ahead with11

the zoning relief.  I think it's not a bad idea to12

watch that progress and make great strides in that,13

but I think we can do it independently of that.14

Things always change.  We can hear other15

discussions, but I wouldn't anticipate that that would16

be the direct and the whole basis.17

Mr. Moy, Ms. Bailey, as we look way out18

onto our schedule, I believe that April is entirely19

gone, the first two weeks of May look to also.  I20

think we are in the 16th or the 23rd, if I'm not21

mistaken?22

MR. MOY:  Yes, sir.  With the appeal case23

in the afternoon of the 16th, staff would suggest24

probably the 23rd in the afternoon if you want to25
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carry over the fourth case.1

CHAIRPERSON GRIFFIS:  Wow.2

MR. MOY:  If those two days are3

unacceptable, Mr. Chairman, we have got June the 13th4

in the afternoon.5

CHAIRPERSON GRIFFIS:  Oh, my gosh.  All6

right.  Well, we do have serious difficulties with7

this.  Yes, I'm absolutely mistaken.  It would be an8

impossibility to do it on the 16th.  The 23rd we could9

possibly call the case at around 7:30 in the evening,10

which I'm sure none of you want to do, because you11

would have to be here at 1:00 and sit through it for12

seven hours.13

In all seriousness, I think we're looking14

at -- Mr. Moy, we're actually looking at closer to the15

27th, aren't we, of June?16

MR. MOY:  The June 20th.17

CHAIRPERSON GRIFFIS:  How are the dates18

for the applicant, Mr. Davis, Mr. Bock, the 20th or19

the 27th of June?20

MR. BOCK:  Make it work.21

MR. MOY:  That could work.22

CHAIRPERSON GRIFFIS:  Mr. Pohl?23

MR. POHL:  I won't be here.24

CHAIRPERSON GRIFFIS:  Can you be on a25
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mike?  Your concern is just pushing it off that far.1

MR. POHL:  Exactly.  I think that that --2

I mean, as --3

CHAIRPERSON GRIFFIS:  What harm do you see4

as happening in that?5

MR. POHL:  Okay.  Well, frankly, by that6

time it will be very difficult to begin any sort of7

construction work on the buildings this year.8

CHAIRPERSON GRIFFIS:  Why?9

MR. POHL:  Because by that time every10

construction worker in the greater Washington area11

will be working.12

CHAIRPERSON GRIFFIS:  Yes.13

MR. POHL:  I mean, I have tried to get14

people.15

CHAIRPERSON GRIFFIS:  Well, they are16

working now.17

MR. POHL:  So, I mean, even now would be18

difficult.  No, I agree.19

CHAIRPERSON GRIFFIS:  Yes.20

MR. POHL:  But, I mean, if it is --21

CHAIRPERSON GRIFFIS:  No, I think lack of22

time is -- yes, it doesn't get anything done.  I agree23

with you there.24

MR. POHL:  Right.  And, I mean, you know,25
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this has been going on for long enough.  I really --1

I mean, as I said, I mean, you know, as Commissioner2

Jarboe said, 30 to 60 days is an acceptable limit, but3

four months is really pushing things.4

MR. MOY:  Mr. Chairman?5

CHAIRPERSON GRIFFIS:  Yes?6

MR. MOY:  If I may, staff has indicated to7

me that there is possibly the afternoon of April the8

11th, which I have overlooked.9

CHAIRPERSON GRIFFIS:  The afternoon?10

MR. MOY:  We have one case in the11

afternoon that begins at 1:00.12

CHAIRPERSON GRIFFIS:  Yes.13

MR. MOY:  Which is a continued case, which14

I believe the Board has not heard yet.15

CHAIRPERSON GRIFFIS:  Yes.16

MR. MOY:  So this is a possibility.17

CHAIRPERSON GRIFFIS:  I think there is a18

reason why that has the whole afternoon.  I don't19

know.  Yes, I would be a little concerned with doing20

it then.  Ms. Miller?21

VICE CHAIR MILLER:  Just while we're22

looking at dates, I just wanted to follow-up with Mr.23

Pohl as to understand what the prejudice or harm to24

the abutting neighbors would be for construction to be25
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delayed.  What kind of construction are you1

anticipating being delayed?2

MR. POHL:  Oh, I mean, it's more that, I3

mean, these buildings have been unoccupied for 204

years and have been falling apart in that time and are5

a serious eyesore to the neighborhood, and the sooner6

that that can be remedied, the better.  That's all.7

CHAIRPERSON GRIFFIS:  I'm sure everyone is8

in agreement with that.  I don't disagree, which is9

one of the reasons why postponements and rescheduling10

are so difficult.  Board Members, Mr. Moy and Ms.11

Bailey, what is May 9th, the afternoon?12

MS. BAILEY:  Mr. Chairman, May 9th in the13

afternoon is a possibility because the cases have not14

been formally announced for that date as yet.15

CHAIRPERSON GRIFFIS:  I think we should16

put it on the 9th, unless there is any difficulty with17

that.  Let me ask the applicant if they have any18

scheduling problems on the 9th.19

MR. DAVIS:  Yes.  Unfortunately, that is20

the date of the Christening of the new baby that we're21

going to have.22

MRS. DAVIS:  Yes, we're out of town for23

our Christening for our baby in Grapeville.24

MR. DAVIS:  Pittsburgh.25
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CHAIRPERSON GRIFFIS:  Indeed.  Okay.1

There was something working against that date on its2

own, but that would seal it.  Okay.  Let's do it then.3

The only time -- in all fairness actually for4

everybody, in order not to squeeze you in, and I kid,5

but there are a few afternoons that we probably6

wouldn't call this and have had you sat down here for7

nine straight hours and then there would be no shape8

to make good case presentations.9

Let's go and revisit then again the June10

dates and I think I was saying the 20th and the 27th.11

Is that correct?  Which one?12

MRS. DAVIS:  Either one.13

MR. DAVIS:  Either one, Mr. Chairman.14

CHAIRPERSON GRIFFIS:  Mr. Pohl?15

MR. POHL:  Whenever we can.16

CHAIRPERSON GRIFFIS:  ANC?17

MR. BOCK:  20th would be preferred.18

CHAIRPERSON GRIFFIS:  Pardon me?19

MR. BOCK:  20th would be preferred.20

CHAIRPERSON GRIFFIS:  Excellent.  We'll21

set that on the afternoon of the 20th.  Good.  This22

will be the first case in the afternoon.  We'll call23

it as scheduled at 1:00, public hearing.  It will be24

here, of course, on the 20th of June 2006.  No other25
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additional announcement will be going out regarding1

this.2

It should be absolutely clear before you3

leave that anything submitted into the record by the4

applicant or the parties or the ANC, which is a party5

in this case, that will need to go into the record, it6

would also need to be served on everybody else.  So if7

you make one copy for the record or 15 or whatever is8

required, you're making two others for the others.9

Okay.  So just be sure before you go that you exchange10

however you want to be served to make it, you know,11

efficient and effective.12

I would also ask, rather advise before you13

leave, the record will be back out in the Office of14

Zoning probably shortly, that you just take a look at15

it while you're here or, at some point, review what is16

already in the record.  I don't want to come next in17

June and say how come I never saw that or didn't know18

it was there.  We have the base record that is being19

created already.  More is obviously going to come in.20

Take the time to take a look at it and we'll go from21

there.22

I would also ask Mr. Pohl and others if23

you would just, essentially, spread the word of your24

other neighbors, of those that put in an application25
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for party status.  You might want to coordinate with1

them noting that they are not coming in June as2

parties, but obviously are able to join yours if3

needed.4

Have others come?  Well, there it is.  We5

are then set for June.  Let me take last questions of6

procedure or clarifications by anyone.  Yes?7

MS. OPPER-WEINER:  Yes.  I came in late.8

I applied to become a party --9

CHAIRPERSON GRIFFIS:  Indeed.10

MS. OPPER-WEINER:  -- months ago.11

CHAIRPERSON GRIFFIS:  Indeed.12

MS. OPPER-WEINER:  And I was just delayed13

today.  I don't know what that means for me.14

CHAIRPERSON GRIFFIS:  Why don't you have15

a quick seat at the table, if someone would give up16

the chair and microphone, and I would have you17

introduce yourself.18

MS. OPPER-WEINER:  Yes, thank you, Mr.19

Griffis.  My name is Ellen Opper-Weiner and I reside20

and own a home at 223 10th Street, S.E.21

CHAIRPERSON GRIFFIS:  Excellent.  Thank22

you very much, and we had discussed your request for23

party status, Exhibit No. 21.  We have had nine24

requests for party status.  We have gone through each25
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one of those.1

What we have done is established a single2

party in opposition and we have asked for those3

present if they would join as we have found that all4

the elements that are being brought up in opposition5

were similar, if not identical, and in order for ease6

and also in order for us to approve, so we have left7

it at that.  Those five people that are here are8

constituting those present, a single party in9

opposition, and, as I said, we would encourage you to10

coordinate and communicate with them as we come11

forward.12

There was a request for a continuance of13

this based on a couple of issues.  We have granted14

that by consensus of the Board and established this to15

be called in June on the 20th at 1:00.16

MS. OPPER-WEINER:  Very good.  I apologize17

for being late and I will be happy to work closely18

with my neighbors.19

CHAIRPERSON GRIFFIS:  Excellent.20

MS. OPPER-WEINER:  Thank you.21

CHAIRPERSON GRIFFIS:  Thank you very much.22

We appreciate that.  Very well.  Anything else?  Any23

other clarifications of procedures?24

MS. MONROE:  Geoff?  Excuse me, Mr.25
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Chairman.1

CHAIRPERSON GRIFFIS:  Yes?2

MS. MONROE:  I should be more efficient.3

CHAIRPERSON GRIFFIS:  >From our attorney.4

MS. MONROE:  Ms. Bailey just pointed out5

to me -- I just want to say if the relief changes or6

this needs to be readvertised, there is enough time7

but we need the time, the 40 days, in order to8

readvertise ahead of time and so everybody should be9

aware of that.10

CHAIRPERSON GRIFFIS:  Well, it's an11

interesting point.  We do have a variance advertised.12

MS. MONROE:  I know.13

CHAIRPERSON GRIFFIS:  If the relief -- 14

MS. MONROE:  Changes in --15

CHAIRPERSON GRIFFIS:  And I will just make16

a statement for clarification.  If the relief was to17

be amended, if the application was to be amended to an18

additional variance, the Board has held that that19

doesn't necessarily require readvertising.20

However, it is pretty important to21

understand, obviously, if you're amending your22

application, changing it, that you're going to be23

putting that into the record as quickly as possible.24

That going into the record is going to be served on25
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the parties and the ANC.  So unless, Ms. Monroe, you1

think that additional --2

MS. MONROE:  The thing is I don't know.3

That's the only reason I brought it up.  It depends on4

how they change their application or if they change5

the entire thing.  You know, it depends on what6

happens.7

CHAIRPERSON GRIFFIS:  Okay.8

MS. MONROE:  We just have to be aware that9

it might have to be readvertised.10

CHAIRPERSON GRIFFIS:  Good.  Mr. Bock, I11

will give you some words of advice.  Obviously, you're12

going to be serving everyone that is involved, but if13

it was amended, for instance, for a parking variance,14

you may want to take some undue caution and just15

repost.  I'm not sure a mailing would be required as16

that is much is over, but repost it with the date.17

We'll leave that to your discretion, so we18

won't have that as an issue when we come back, but19

it's obviously pretty clear.  We don't need to spend20

a lot of time with the boardroom filled with people21

wondering why they didn't know what was happening.22

Okay.  Anything else?  Clarifications of23

procedures?  Excellent.  Thank you all very much.  We24

do appreciate you taking the time to get us this far25
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and we look forward to seeing you in the summer.1

MR. BOCK:  Thank you, Mr. Chairman.2

CHAIRPERSON GRIFFIS:  Let's move ahead3

then to the next case for this morning.4

MS. BAILEY:  Oops, sorry.  Go across the5

hall and there is a glass door there and she can6

confirm.  Okay.  Mr. Chairman, are you ready for the7

next case?  Yes, sir.8

Application No. 17428 of Maja Rasheed,9

Kuumba Learning Center, pursuant to 11 DCMR section10

3104.1, for a special exception to allow a child11

development center.  It's advertised at 38, but we12

understand that it's for 40 children, infants through13

12 years and 10 staff.  It's under section 205 and the14

property is zoned R-4.  It's located at 3328-333015

Martin Luther King, Jr. Avenue, S.E., Square 5978,16

Lots 1036 and 1037.17

CHAIRPERSON GRIFFIS:  Good morning.18

MS. RASHEED:  Good morning.19

CHAIRPERSON GRIFFIS:  If you wouldn't20

mind, just state your name and address for the record.21

MS. RASHEED:  Maja Rasheed, 3332 Martin22

Luther King, Jr. Avenue, S.E., Washington, D.C.23

CHAIRPERSON GRIFFIS:  Excellent.  Thank24

you very much.  We had one preliminary matter and that25
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was the posting.  I understand that you didn't realize1

it needed to be posted, but you then had posted it on2

the 17th.  That was Friday.  Is that correct?3

MS. RASHEED:  Yes.4

CHAIRPERSON GRIFFIS:  Okay.  Ms. Bailey,5

you could assist me with this also.  The mailings went6

out.  Is that correct?7

MS. BAILEY:  Yes.8

CHAIRPERSON GRIFFIS:  Okay.9

MS. BAILEY:  We don't have the affidavits.10

CHAIRPERSON GRIFFIS:  Do you have the11

affidavit of posting with you?12

MS. RASHEED:  Yes.13

CHAIRPERSON GRIFFIS:  Okay.  We'll put14

that in the record then.  Ms. Bailey will be back down15

shortly after she hands this out and you can put it16

down on that.  Okay.17

Of course, the posting of the property is18

one of the most important aspects of announcing.  It's19

where the majority of people in every neighborhood in20

the city notice that something is happening and then21

read that notice, and that is what gets them to put22

input into this public hearing or not.23

Can you assist the Board just in24

understanding how the public did get notice then or25



69

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

how we should not set this off to have it posted for1

the proper amount of time?2

MS. RASHEED:  Okay.  Prior to that,3

everyone received notices from the Department of4

Zoning in terms of letting them know that the hearing5

was going to be today.  In addition to that, an ANC6

meeting was held to also reiterate that particular7

date where a lot of the residents were present, at8

that time, as well.9

CHAIRPERSON GRIFFIS:  Excellent.  Okay.10

And ANC-8C is represented today?  Is the ANC member11

here?  We'll assume that it was publicly noticed for12

the ANC meeting also and you were present at the13

meeting.14

MS. RASHEED:  Yes.15

CHAIRPERSON GRIFFIS:  Is that correct?16

MS. RASHEED:  Yes, I have a letter here17

and you should have a letter that was submitted by18

them.19

CHAIRPERSON GRIFFIS:  Yes.20

MS. RASHEED:  If not, I have a copy here.21

CHAIRPERSON GRIFFIS:  No, we do.22

MS. RASHEED:  Okay.23

CHAIRPERSON GRIFFIS:  It's Exhibit No. 26.24

Okay.  Other questions?  Board Members?  Ms. Miller?25
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VICE CHAIR MILLER:  I was just wondering1

about how many residents were at the meeting.2

MS. RASHEED:  I would assume maybe about3

25.4

VICE CHAIR MILLER:  Okay.  Thank you.5

CHAIRPERSON GRIFFIS:  Okay.  Any concern6

to continue with the case?  Going to waive our7

requirements of posting on this and move ahead?  Very8

well.  I will take it as a consensus of the Board.9

Let's move ahead then into the case itself.  We'll10

turn it over to you.11

MS. BELL:  We're in opposition.12

CHAIRPERSON GRIFFIS:  I'm sorry?13

MS. BELL:  I said we're in opposition.14

CHAIRPERSON GRIFFIS:  Persons in15

opposition?16

MS. BELL:  Yes.17

CHAIRPERSON GRIFFIS:  Okay.  Good.  It18

won't be lost on me.  I will call you up as soon as we19

get through the case presentation, Government reports20

and then we'll get some testimony.  Okay.21

MS. RASHEED:  Okay.  What I am requesting22

is an additional 10 children.  I currently run a23

learning center for infants through 12 years-old.  I24

also own the properties mentioned.  We have one25
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occupied classroom that is fully equipped to1

accommodate the children.2

We're also licensed by the Department of3

Health.  We're also partners with the Office of Early4

Childhood Education who has also come in and looked at5

the room and are very anxiously waiting for us to be6

able to serve this very needed population.7

In lieu of time, because I know that the8

superintendent has to get back to his job, I don't9

know if this is okay at this time, but due to the fact10

that I do have some opposition, I would like him, what11

I'm assuming that the opposition is going to be about,12

to speak to that so I can allow him to go back to his13

duties.14

CHAIRPERSON GRIFFIS:  Sure.15

MS. RASHEED:  If that could be permitted.16

CHAIRPERSON GRIFFIS:  Sure.  I think we17

can do that.18

MS. RASHEED:  Okay.  We met basically19

because of the complaint from the opposition that I'm20

assuming that they are bringing up at this time.  Due21

to the fact that I have cleaned up the area in that22

particular neighborhood, I have only done things to23

enhance the neighborhood in terms of the business and24

this is how we met, and just to state that the Deputy25
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Chief and also the Deputy has come out to the site.1

We have worked together in terms of the2

curriculum that we provide for the children where they3

have collaborated with us on a lot of issues.  But due4

to the complaint, I would like for him to speak to5

that at this time and let him get back to his duties,6

if I may.7

CHAIRPERSON GRIFFIS:  Sure.8

MS. RASHEED:  Okay.9

INSPECTOR CARTER:  Yes.  Good morning.  My10

name is inspector, not superintendent, Inspector11

Carter from the Department of Public Works.  And I12

think what she is speaking on would be called Helping13

Hands Program.  We have got together with her on14

several occasions to help her beautify the location in15

there, and I think it was an excellent, outstanding16

job from the kids and from her and that is what I'm17

here to do, support her on that.18

CHAIRPERSON GRIFFIS:  Okay.  Let me19

understand.  You're an inspector with the Department20

of Public Works?21

INSPECTOR CARTER:  The Department of22

Public Works.23

CHAIRPERSON GRIFFIS:  Okay.  And this is24

part of your geographic area of responsibility?25
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INSPECTOR CARTER:  Yes, to try to help1

her, help people in the Ward 8 area, to help beautify2

the area.3

CHAIRPERSON GRIFFIS:  Okay.  Excellent.4

Questions?5

VICE CHAIR MILLER:  I'm sorry.  I missed6

the main point though.  You helped her beautify the7

outside of her building?8

INSPECTOR CARTER:  The public space area.9

VICE CHAIR MILLER:  And what did you do?10

INSPECTOR CARTER:  Well, we -- I supplied11

her with tools to help the kids, show the kids how to12

rake and, you know, how to use brooms and things like13

that, help planting of grass.  Well, that's something14

we're going to do later.15

MS. RASHEED:  There is some property that16

is adjacent to where we are, which I now own now, that17

I didn't in the beginning of the application, which is18

public property that is associated with the complex19

where it's located.20

And it was unkempt for many years and21

after I obtained the property on the end, which is22

adjacent to the two properties in question here today,23

I cleaned up the area where we cut down trees.  we had24

removed broken bottles and glass and everything.  And25
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so his department came out with the trucks and1

everything and they assisted us in terms of cleaning2

that area up as well.3

So I just wanted him to speak to that.  I4

am just assuming and anticipating that that is going5

to be an issue with the opposition.  Okay.6

COMMISSIONER HOOD:  Mr. Chairman, just a7

clarification.8

CHAIRPERSON GRIFFIS:  Yes.9

COMMISSIONER HOOD:  It's an issue, the age10

of the kids that were helping do this?  Is that the --11

you lost me.12

MS. RASHEED:  Well, the complaint was that13

I had -- the drawings are here where I have put some14

stonework in the front.  We planted mums.  We had15

pumpkins for the pumpkin patch on the front.  We16

cleaned up the area.  So the complaint was they wanted17

to clean up the area instead of myself and --18

COMMISSIONER HOOD:  Well, let me just ask19

this.20

MS. RASHEED:  And they called him as a21

complaint, the fact that I had started the22

beautification program.23

COMMISSIONER HOOD:  Well, this may not be24

all and I'm just curious, because I think the kids25
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that you have, the infants to 12 year-old --1

MS. RASHEED:  Yes.2

COMMISSIONER HOOD:  It's in the report.3

What age did you start the kids, showing them how to4

rake?  I'm just curious.  This probably has nothing to5

do with the case, but I'm just curious.  What age?6

Were they 6 years-old or what age did you start?7

INSPECTOR CARTER:  Pretty much 6 and8

under.9

COMMISSIONER HOOD:  6 and under?10

INSPECTOR CARTER:  Well, we had --11

MS. RASHEED:  Well, it was the preschool12

class that came out.13

COMMISSIONER HOOD:  That's getting started14

early.  That's good.  Okay.15

MS. RASHEED:  Yes.16

INSPECTOR CARTER:  Well, that's with the17

Helping Hands that we do in Ward 8, the Helping Hands.18

We come out and try to teach kids a new thing,19

probably never used a rake before, but we have little20

children tools that we brought out.21

COMMISSIONER HOOD:  Okay.22

MS. RASHEED:  And everybody had little23

garden gloves and everything, so it was an activity24

that was part of our curriculum for that month.25
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COMMISSIONER HOOD:  Okay.  Thank you.1

CHAIRPERSON GRIFFIS:  Okay.  Anything2

else?3

VICE CHAIR MILLER:  I just want to4

understand it.  It was public space and now is your5

property or it's still public space?6

MS. RASHEED:  Well, I own the property7

right next to the public space.8

VICE CHAIR MILLER:  Okay.9

MS. RASHEED:  Okay.  So we cleaned up the10

area and right on the other side of us is a National11

Children's Center.  So it was an eyesore to both of12

us, but it was difficult for me to get in and do13

anything because of the residents who previously owned14

that property.  So once I obtained that property, I15

cleaned up the alleys and everything and all of the16

property on the side of it.17

VICE CHAIR MILLER:  Okay.  Thank you.18

MS. RASHEED:  Okay.19

CHAIRPERSON GRIFFIS:  Good.  Anything else20

from the Board?  It seems like, well, we may need --21

well, there it is.  I think we have enough.  We have22

some opposition notes that don't address that, but23

rather specifically the changes you made to the house,24

the physical changes, but I think we'll get to that as25
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we hear further testimony.1

MS. RASHEED:  Okay.2

CHAIRPERSON GRIFFIS:  Very well.  If there3

is nothing further for the Inspector, I think we could4

send you back to your good duties of keeping our5

common and public spaces clean and well-tended.6

INSPECTOR CARTER:  I thank you.7

CHAIRPERSON GRIFFIS:  Indeed.  Thank you8

very much.  Very well.  Let's move ahead then to the9

actual section 205 requirements for the increased10

enrollment and staff for the facility.11

MS. RASHEED:  Okay.  Well, we're asking12

for just an additional 10 children and, mind you,13

there's two buildings combined into one.  The14

additional staff will be needed for the particular age15

group that we'll be dealing with, and that is why the16

request was set up like that.  The ratios for the17

smaller children require more staff in the classroom18

and the classroom for the ratios for the older19

children is less.20

So not knowing what that number would be,21

it's based on the demand of the area and that is how22

we would make our evaluation.  So that was a safe23

number for us to work with.24

CHAIRPERSON GRIFFIS:  Okay.  A quick25
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background question.  You originally had a Certificate1

of Occupancy for 15 children.  Then you acquired an2

adjacent townhouse and got a Certificate of Occupancy3

for that one also.4

MS. RASHEED:  Yes.5

CHAIRPERSON GRIFFIS:  Is that correct?6

MS. RASHEED:  Yes.7

CHAIRPERSON GRIFFIS:  And was there ever8

a time where you got a special exception for the 15 or9

30?10

MS. RASHEED:  No.11

CHAIRPERSON GRIFFIS:  Okay.12

MS. RASHEED:  It was in the number that is13

allowed outright.  You are allowed in a residential14

area 15 per household.15

CHAIRPERSON GRIFFIS:  Okay.  Very well.16

Anything else you wanted to address?  Let's address17

the drop-off and pickup.18

MS. RASHEED:  Okay.19

CHAIRPERSON GRIFFIS:  Office of Planning20

has talked a little bit about that.  Do you want to21

just describe to us or do you have any photographs or22

documentation that shows how that is done or being23

proposed to be done?24

MS. RASHEED:  Okay.  It's in the report25
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from the Office of Planning in terms of the rear, and1

I also submitted a diagram to your office showing how2

that would take place.  It's going to work even more3

effective than when I first submitted it.  Because I4

own the property that is on the end now, where we are5

there is not any traffic that we really have to worry6

about in terms of our parents or our staff entering7

that alley.8

The issue of having additional space has9

now been remedied.  Because we have the younger10

children's parents to address coming to the back, we11

have staff to meet them and to make sure that they12

enter and it's a safer issue for them.  And this will13

allow for the 10 additional children to not take up14

any more of the space that we previously had.15

CHAIRPERSON GRIFFIS:  Okay.  Mr. Etherly?16

BOARD MEMBER ETHERLY:  Thank you very17

much, Mr. Chair.  Very, very quickly and we'll18

probably get into this when we get to the Office of19

Planning's report, but they have provided some very20

helpful overhead photos which give a very nice layout21

of the immediate area, which I have some familiarity22

with because, as my colleagues know, I never miss an23

opportunity to highlight the fact that I'm a graduate24

of Ballou Senior High School.25
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MS. RASHEED:  Oh, okay.1

BOARD MEMBER ETHERLY:  So I'm very2

familiar with you, but that has nothing to do with the3

immediate case at hand.  Let me deal first with the4

area that is designated for your pickup and drop-off5

where the 15 minute parking signs are located.6

Could you note exactly where that7

particular area is situated, in front of which8

property?9

MS. RASHEED:  3328 and it goes over just10

a little bit into 3330.11

BOARD MEMBER ETHERLY:  Okay.  So --12

MS. RASHEED:  But I now own 3332.13

BOARD MEMBER ETHERLY:  Gotcha.14

MS. RASHEED:  So we use all of that15

parking.16

BOARD MEMBER ETHERLY:  Okay.17

MS. RASHEED:  And for the front.18

BOARD MEMBER ETHERLY:  Have you had any19

discussions with DPW, I'm sorry, with DDOT about20

extending that space officially in terms of the21

signage?22

MS. RASHEED:  Not as -- not yet.23

BOARD MEMBER ETHERLY:  But once again it24

could --25
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MS. RASHEED:  But, yes, it would really --1

yes, it would be helpful.2

BOARD MEMBER ETHERLY:  Okay.3

MS. RASHEED:  Um-hum.4

BOARD MEMBER ETHERLY:  Could you help me5

understand how does traffic access that alleyway to6

the rear of the property?7

MS. RASHEED:  It's off of 4th, I think 4th8

and Savannah Street.9

BOARD MEMBER ETHERLY:  Okay.  So let's10

say, for example, if you're coming either direction11

from Martin Luther King, let's say you're coming from12

the direction of -- I guess it would be Malcolm X and13

you're coming towards your site, you would turn left14

on 4th Street?15

MS. RASHEED:  Yes, you have to turn on,16

yes, each side street.17

BOARD MEMBER ETHERLY:  Okay.18

MS. RASHEED:  And come down in the back.19

National Children's Center has the same entranceway in20

the back.  Then you have to come around and you21

wouldn't have to pass any other cars because those22

three houses that I have are at the end, so it's sort23

of like enclosed with the public area that it was --24

that I had discussed about, where we had cleaned up.25
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So it's a grassy area and trees.  They are the same1

type that are on the National Children's Center2

grounds.3

BOARD MEMBER ETHERLY:  Okay.4

MS. RASHEED:  So it's consistent in terms5

of the way it looks.6

BOARD MEMBER ETHERLY:  But what you're7

proposing now is you would like to continue with your8

pickup and drop-off happening in the front of the9

building, correct?10

MS. RASHEED:  No.  I would like to have --11

I think what we have worked out with what would work12

for us better is to have some of our pickup in the13

rear to minimize any traffic that we may have with the14

anticipation of the extra 10 children.15

BOARD MEMBER ETHERLY:  Okay.16

MS. RASHEED:  So we have already started17

working on that.18

BOARD MEMBER ETHERLY:  Okay.  So you would19

be directing all of your traffic, all of your parent20

pickup and drop-off, to the rear or a portion of it?21

MS. RASHEED:  At least half, at least22

half.23

BOARD MEMBER ETHERLY:  At least half of24

it.25
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MS. RASHEED:  Right.1

BOARD MEMBER ETHERLY:  Okay.  Do you have2

a sense of, let's just say roughly speaking, the3

percentage of your clientele that are dropped off and4

picked up by vehicles or, I mean, say for example,5

would you say that 50 percent of your families walk?6

MS. RASHEED:  I would say about 507

percent.8

BOARD MEMBER ETHERLY:  Okay.  Okay.9

MS. RASHEED:  Some use public10

transportation and some drive.11

BOARD MEMBER ETHERLY:  Okay.  And there12

was a reference to some of the Metrobus traffic, which13

I know is frequent along the Martin Luther King Avenue14

corridor.15

Is there a bus stop in close proximity to16

your location?17

MS. RASHEED:  It's right across the alley18

from the public part, from the public area, then you19

have a driveway and then there is the bus stop which20

is located near National Children's Center.21

BOARD MEMBER ETHERLY:  Okay.22

MS. RASHEED:  So it's a sidewalk that's23

right there.  You just come straight down the24

sidewalk.25
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BOARD MEMBER ETHERLY:  Okay.  And I think1

that covers it.  Thank you very much.2

MS. RASHEED:  Okay.3

BOARD MEMBER ETHERLY:  Thank you, Mr.4

Chair.5

MS. RASHEED:  Thank you.6

CHAIRPERSON GRIFFIS:  Thank you.  Other7

questions?8

BOARD MEMBER MANN:  Yes.  How are you9

using the property at 3332?10

MS. RASHEED:  That is my residence.11

BOARD MEMBER MANN:  Okay.  But what was12

the -- I guess I don't understand then the13

relationship between your residence and the drop-off14

area in back.  You said that owning the property in15

the back would help you with the drop-off?16

MS. RASHEED:  Yes, because, okay, you have17

3328.  Then next to that is 3330 which you have the18

information about.  Now, I own 3332.  So it gives me19

additional space if needed even for the drop-off,20

because that is -- when you come through, I own all of21

those properties so there is nothing else there but22

me.  So it gives us a little bit more additional23

space.24

It's also because I have cleaned up the25
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public area, once you drop off, you can come through1

the rear or you can come through the front without2

having your car in the front.3

CHAIRPERSON GRIFFIS:  So let me follow-up,4

Mr. Mann.  Are you still proposing to have drop-offs5

in front on the street?6

MS. RASHEED:  Yes.7

CHAIRPERSON GRIFFIS:  Okay.  Even though8

you're aware, I believe, Office of Planning was9

indicating that all drop-off and pickup should be from10

the alley?11

MS. RASHEED:  Okay.12

CHAIRPERSON GRIFFIS:  Are you aware of13

that?14

MS. RASHEED:  So that's all.  Okay.15

Whatever.  We could accommodate that.16

CHAIRPERSON GRIFFIS:  Well, I don't know17

if you can.  So tell me.  I'm not understanding how18

the alley system works.19

MS. RASHEED:  Okay.20

CHAIRPERSON GRIFFIS:  You have to enter in21

the street behind the property, is that correct, more22

towards the high school?  Is there one entrance into23

that?24

MS. RASHEED:  No, it's not near a high25
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school.  It's near -- all of it is residential area1

that you have to --2

CHAIRPERSON GRIFFIS:  No, no, I understand3

that.4

MS. RASHEED:  Okay.5

CHAIRPERSON GRIFFIS:  There is one6

entrance or there's two entrances into the alley,7

correct?8

MS. RASHEED:  Yes.9

CHAIRPERSON GRIFFIS:  All off of the same10

street.11

MS. RASHEED:  Yes.12

CHAIRPERSON GRIFFIS:  Which is the street13

north of MLK.  Is that correct?14

MS. RASHEED:  Yes.15

CHAIRPERSON GRIFFIS:  Okay.  So you come16

in from that side.  What street is that, Mr. Etherly?17

BOARD MEMBER ETHERLY:  4th.18

CHAIRPERSON GRIFFIS:  4th.  That's 4th19

Street.  Sorry, it's not labeled here on the aerial.20

So 4th Street.  So you come in from 4th Street and you21

come in and you would conceivably drive around.  You22

would pass by four other townhouses there and their23

parking and then you would drop off.24

MS. RASHEED:  Make a left.25
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CHAIRPERSON GRIFFIS:  Well, making a left1

would go right towards 3332, correct?2

MS. RASHEED:  Um-hum.3

CHAIRPERSON GRIFFIS:  Which is a dead end.4

Is that right?5

MS. RASHEED:  Yes, yes.6

CHAIRPERSON GRIFFIS:  So you can't really7

drop off that way.  I mean, you can't have these cars8

coming in and pulling in because then they are going9

to have to back out, right?  More conceivably is10

you're going to come in, pull around, stop, drop off11

and then keep going, right, a nice big loop.  Am I12

making sense?13

MS. RASHEED:  Yes, yes.14

CHAIRPERSON GRIFFIS:  So once we get them15

in the alley system, they are down around 3328.  You16

actually have to kind of loop a little bit.  Then they17

are back in the alley system going back around and18

then back out on 4th Street.  Is that correct?19

MS. RASHEED:  Yes.20

CHAIRPERSON GRIFFIS:  Okay.  How many cars21

do you think?  Currently, right now, how many parents22

drop off with automobiles?23

MS. RASHEED:  I would say maybe half of24

our population right now.25
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CHAIRPERSON GRIFFIS:  So 15 to 17?1

MS. RASHEED:  I will say maybe about 10,2

maybe about 10 drop-offs.3

CHAIRPERSON GRIFFIS:  Okay.  And then in4

terms of staff, how do you facilitate drop-off and5

pickup now?  Do people drive up, park and walk their6

own children in?7

MS. RASHEED:  We had some and then we have8

some where staff -- well, we have our parents, too,9

calling us on cell phones, too, to let us know.  Some10

of them, we're meeting them out at the gate and11

helping to minimize the traffic.  We sort of watch the12

flow so it does not become congested.13

CHAIRPERSON GRIFFIS:  Okay.  So in the14

morning, it's a Tuesday morning, you're about to open15

up.  You don't really know what the situation is going16

to be.  You don't have an actual program that you17

follow, but rather you adapt to what happens.18

MS. RASHEED:  Yes, because our program19

starts at 7:00.20

CHAIRPERSON GRIFFIS:  Okay.21

MS. RASHEED:  So we have a majority of our22

people already in.  So when the heavy traffic area23

will be concerned, we don't have a concern because we24

offer morning breakfast and the majority of our people25
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are already in.1

CHAIRPERSON GRIFFIS:  I see.2

MS. RASHEED:  So they start coming in at3

like 7:00 in the morning.4

CHAIRPERSON GRIFFIS:  And what is the5

earliest they get there, at 7:00?6

MS. RASHEED:  7:00.  I can say about 9:00,7

we maybe have maybe about five children coming in8

about 9:00.  Prior to that they are there.  We have9

the majority of our people already there.10

CHAIRPERSON GRIFFIS:  Okay.  Yes, Ms.11

Miller?12

VICE CHAIR MILLER:  So, I mean, you have13

a drop-off program that has been in operation for14

awhile.15

MS. RASHEED:  23 years.16

VICE CHAIR MILLER:  Okay.  Is most of it17

in the front or all of it in the front right now or18

what?19

MS. RASHEED:  No.  We have implemented20

having the younger children come to the back and that21

classroom ratio is only six children.22

VICE CHAIR MILLER:  So the younger23

children that come to the back, are they driven to the24

back?25
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MS. RASHEED:  They are being assisted.1

Yes, they are being assisted.  And also, too, because2

we have a partnership with National Children's Center,3

any of our overflow, we can also use them as well.  So4

some of our people can park over there if they deem5

necessary.6

Our parents have been instructed not to7

make it congestive, so we never have that problem8

because if they see that they are coming in and it's9

not conducive for them to come in at that time, they10

will use National Children's Center and use it as an11

alternate rather than have the congestion, because12

they know that we don't want to cause any traffic or13

any noise problems in the area.14

VICE CHAIR MILLER:  So, basically, do cars15

first drive to the front and then if it looks busy,16

they drive to --17

MS. RASHEED:  Yes.18

VICE CHAIR MILLER:  -- National19

Children's?20

MS. RASHEED:  Yes.21

VICE CHAIR MILLER:  And is that behind?22

MS. RASHEED:  It's right beside me.23

VICE CHAIR MILLER:  It's beside you?24

MS. RASHEED:  Yes.25
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VICE CHAIR MILLER:  So they are still in1

the front.  Is that correct?2

MS. RASHEED:  But they have a driveway3

right there for you to drive right to the side and4

there is parking right there.  So all you have to do5

is get out and you're right on the sidewalk to walk6

into our building.7

VICE CHAIR MILLER:  Okay.  And who chooses8

to drive to the back right now, anybody?9

MS. RASHEED:  Just the parents of the10

younger children.11

VICE CHAIR MILLER:  Okay.  And that is12

working out?13

MS. RASHEED:  Yes, it's working out great.14

VICE CHAIR MILLER:  Well, so Office of15

Planning has suggested that all drop-off and pickups16

move to the rear.17

MS. RASHEED:  Okay.18

VICE CHAIR MILLER:  But in your opinion,19

how would you think the additional cars would best be20

accommodated?21

MS. RASHEED:  I would take the suggestion,22

because with the anticipated 10 more that we're going23

to have, I think that to avoid any problems for the24

future, I think that we could work that out.25
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I think it's workable because we have a1

partnership with the National Children's Center.  We2

use their playground.  Well, it's not their3

playground, but we have a partnership with the4

playground that we use on the same property.  So we5

really haven't had a problem with traffic.6

VICE CHAIR MILLER:  So I guess my concern7

is you have a lot of cars right now dropping off in8

front and we'll hear from Office of Planning.9

MS. RASHEED:  Okay.10

VICE CHAIR MILLER:  But according to their11

proposal, as I understand it, all those cars would now12

be routed to the back.13

MS. RASHEED:  Okay.14

VICE CHAIR MILLER:  Do you see any problem15

with that?16

MS. RASHEED:  Not because of the time or17

the hours that our children come in.  I think that18

it's workable and I don't really see a problem with19

that along with our staff cooperating and the parents20

cooperating.  And if they see that there is a21

situation where we have instructed them in the past22

that we have to deal with them waiting on the main23

street or whatever, but we will work it out where it's24

not congested.25
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VICE CHAIR MILLER:  Do you see a benefit1

to having the cars that currently go to the front go2

to the back?3

MS. RASHEED:  In my opinion, I think it4

was workable for the front, but if it makes everyone5

happy, then we're conducive to doing the back.6

VICE CHAIR MILLER:  Okay.  Thank you.7

MS. RASHEED:  Yes.8

CHAIRPERSON GRIFFIS:  Anything else?9

BOARD MEMBER ETHERLY:  Very quickly, Mr.10

Chair.11

CHAIRPERSON GRIFFIS:  Yes.12

BOARD MEMBER ETHERLY:  I just wanted to13

come back to the National Children's Center, the14

agreement that you have with them.  Do you have15

anything in writing regarding that, not that it's16

required, but I'm just kind of curious.17

MS. RASHEED:  Not today I don't.18

BOARD MEMBER ETHERLY:  Okay.19

MS. RASHEED:  Okay.  We also have a20

contingency plan with them if we need to evacuate for21

an emergency.  I didn't bring that, but I can --22

BOARD MEMBER ETHERLY:  Okay.23

MS. RASHEED:  -- let you see that, where24

we have to evacuate their children.  The playground25
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area was built by Kaboom and it went on for -- the1

board of directors voted that our center along with2

their center, the playground that was donated, be used3

for the purpose of our older children.4

BOARD MEMBER ETHERLY:  Okay.5

MS. RASHEED:  So --6

BOARD MEMBER ETHERLY:  Okay.  So with7

respect to the agreement with the National Children's8

Center or your understanding with them, for parking9

purposes if you have any overflow issues or needs, you10

can direct persons to park in their parking lot,11

correct?12

MS. RASHEED:  Yes.  We also use their13

facilities when we have large affairs as well.14

BOARD MEMBER ETHERLY:  Okay.  Do you have15

a sense of, you know, on a monthly or annual basis,16

and once again it doesn't have to be firm numbers, but17

how frequently have you had to take advantage of that18

generosity from the Children's Center?19

MS. RASHEED:  Not very often.20

BOARD MEMBER ETHERLY:  Not very often,21

okay, but it is there.  Based on your experience, does22

that parking lot get filled to capacity ever?23

MS. RASHEED:  From my population?24

BOARD MEMBER ETHERLY:  Just in general,25
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generally speaking.1

MS. RASHEED:  No, because they have a lot2

of parking.3

BOARD MEMBER ETHERLY:  They got a lot of4

spaces there.5

MS. RASHEED:  Yes.6

BOARD MEMBER ETHERLY:  Okay.  Excellent.7

Thank you very much.  I appreciate it.8

MS. RASHEED:  Um-hum.9

COMMISSIONER HOOD:  Mr. Chairman?10

CHAIRPERSON GRIFFIS:  Yes, Mr. Hood.11

COMMISSIONER HOOD:  You are a member of12

the HOA, the Home Owners Association, right?13

MS. RASHEED:  The Home Owners Association14

is really not active at this time.15

COMMISSIONER HOOD:  But you fall --16

MS. RASHEED:  But I am aware that -- yes.17

COMMISSIONER HOOD:  I don't want to get18

into this more, but you fall under those guidelines of19

the Home Owners Association's --20

MS. RASHEED:  Yes.21

COMMISSIONER HOOD:  -- constitution and22

bylaws?23

MS. RASHEED:  Yes.24

COMMISSIONER HOOD:  Okay.  Thank you.25
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CHAIRPERSON GRIFFIS:  Anything else?  Any1

other questions?  Anything else you would like to2

present?3

MS. RASHEED:  I guess in terms of the4

reason why I started the business in the first place.5

I am a parent of a child with special needs and6

wanting to be part of the service delivery process and7

seeing the need in the area, that is why I started the8

business here.  And so I think that I have enhanced9

the lives of not only my son, but also children who10

are in the area.11

I also take special needs children, too,12

as well and the partnership works out great with the13

National Children's Center because that is the14

population that they serve as well.  So just giving a15

little, you know, background about myself.  I am also16

a teacher.  It's a family-based business as well.17

And what we're trying to do is just18

enhance the lives of other people in the area, too,19

and also allow me to be part of my son's life because,20

you know, when you have a special needs child, you21

can't always get into the mainstream.  And so this has22

allowed him and myself and the community to flourish.23

CHAIRPERSON GRIFFIS:  Excellent.  Thank24

you very much.  A couple of quick then specific25
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questions that fall under 205 just for clarification.1

How many children do you have on-site at one time?2

For instance, if your enrollment is 40, are they all3

there at one time?4

MS. RASHEED:  No.  The additional 10 that5

I'm asking for, right now we're really looking at6

before and after school children.7

CHAIRPERSON GRIFFIS:  I see.8

MS. RASHEED:  So the 30 that we have is9

the ones that we have right now.10

CHAIRPERSON GRIFFIS:  Okay.  And the 3011

that are there now would show up at 7:00 and then12

leave at 3:00?13

MS. RASHEED:  The majority of our children14

are in there before 9:00.  We have a policy that you15

have to be in before 9:00.16

CHAIRPERSON GRIFFIS:  Right.17

MS. RASHEED:  Unless you have a doctor's18

excuse or sometimes an extreme emergency, we don't let19

them in.  So a lot of times they won't even come if20

they don't have a valid excuse.21

CHAIRPERSON GRIFFIS:  I see.22

MS. RASHEED:  And that is also to23

contribute to the traffic flow, as well, also to make24

sure the curriculum is carried out in a timely25
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fashion.1

CHAIRPERSON GRIFFIS:  Okay.  So the 302

would be the maximum you would say were --3

MS. RASHEED:  Yes.4

CHAIRPERSON GRIFFIS:  -- on-site at one5

time?  Okay.  And you have District trash removal or6

you have commercial?7

MS. RASHEED:  I have commercial.8

CHAIRPERSON GRIFFIS:  And it's picked up9

in the rear also?10

MS. RASHEED:  Yes.11

CHAIRPERSON GRIFFIS:  And what do you12

have, dumpsters or just cans?13

MS. RASHEED:  We just have cans.14

CHAIRPERSON GRIFFIS:  Okay.  And I know15

that the Office of Planning went through some of the16

play areas, but you have differing ages all the way up17

to 12 years of age.  The National Children's Center18

play area that you said was built by Kaboom, is that19

where your older kids go to play or outside --20

MS. RASHEED:  Sometimes we'll -- they have21

the playground, we have the field and we also have a22

playground of our own as well.23

CHAIRPERSON GRIFFIS:  Okay.  So there's24

three.25
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MS. RASHEED:  So we can accommodate our1

current population without even using that playground2

as well.3

CHAIRPERSON GRIFFIS:  So where are those?4

I mean, they --5

MS. RASHEED:  They are in the rear of the6

building.7

CHAIRPERSON GRIFFIS:  Okay.  So you have8

to just walk across the alley to access those?9

MS. RASHEED:  Not really in the alley.10

They are in the public area where there's the trees.11

We just cross.  Yes, we cross.  We walk there and we12

cross over right there on the dirt right there and we13

enter into the playground.  Coming from the front we14

don't have to cross the alley because they are right--15

they are right next to us.  It may be kind of hard to16

see on the diagram, but that's the way it's17

structured.18

CHAIRPERSON GRIFFIS:  Let's get to that.19

What diagram are we looking at?  Yes, I see that, the20

Office of Planning.  You indicated you had submitted21

in a diagram.22

MS. RASHEED:  Yes, well, a drawing from23

the architect.24

CHAIRPERSON GRIFFIS:  >From the which?25
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MS. RASHEED:  No, not that.1

CHAIRPERSON GRIFFIS:  Not this.2

MS. RASHEED:  No.3

CHAIRPERSON GRIFFIS:  Does anyone have4

drawings?  Do you have a copy of it with you?5

MS. RASHEED:  I don't have it with me.6

CHAIRPERSON GRIFFIS:  Huh.  Well, we'll7

look for that.8

BOARD MEMBER MANN:  Mr. Chairman, can I9

ask a couple of questions while we're waiting for that10

information?11

CHAIRPERSON GRIFFIS:  Yes, please.  Very12

good.13

BOARD MEMBER MANN:  What are your hours of14

operation?15

MS. RASHEED:  From 7:00 to 6:00 and I'm16

also licensed to midnight.17

BOARD MEMBER MANN:  From --18

MS. RASHEED:  So the day program is from19

7:00 to 6:00 and if we have any children for the20

evening, it would be like from 3:00 to 11:00.21

BOARD MEMBER MANN:  I guess I don't quite22

understand the answer.  Does that mean that you're23

able to operate until midnight, but you currently24

don't?25
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MS. RASHEED:  Yes, sir.1

BOARD MEMBER MANN:  Okay.  So that is what2

you mean by nontraditional child care hours?3

MS. RASHEED:  Yes.4

BOARD MEMBER MANN:  And evening programs?5

MS. RASHEED:  Yes.6

BOARD MEMBER MANN:  So are you asking for7

approval for a particular time to operate?8

MS. RASHEED:  Not necessarily the time,9

just the numbers, because we would never go over the10

number allowed at any given time.11

BOARD MEMBER MANN:  Okay.  I guess we'll12

get to --13

CHAIRPERSON GRIFFIS:  Well, no, I think we14

need to be very specific.15

BOARD MEMBER MANN:  I was going to say --16

CHAIRPERSON GRIFFIS:  Section 205 says, as17

I know you have read it, there are very specific18

things that we have to make sure that happen, and then19

in our order we have to address those.20

So what Mr. Mann is getting directly to,21

conceivably if we were to approve this, the order22

would read something of the center shall operate from23

7:00 a.m. to 6:00 p.m.  It will allow for infants to24

12 year-olds.  There will be enrollment of 40 with,25
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you know, five staff.  It will be very specific.1

MS. RASHEED:  Yes.2

CHAIRPERSON GRIFFIS:  So what he is3

actually asking you is what is your intent in terms of4

program?  It may not be happening now.5

MS. RASHEED:  Okay.6

CHAIRPERSON GRIFFIS:  But if your intent7

is that, then we need to address that to see if there8

is anything that comes up, because if we approved you9

and you -- we could not address it and you would not10

be allowed to operate beyond the hours that we have11

stated.12

MS. RASHEED:  Okay.  Our current license13

is from 7:00 to 6:00.  So I guess I would be asking14

then in accordance to what our license is, but15

currently we only serve children now from 7:00 to16

6:00, but our license is from 7:00 to midnight.  So if17

we are allowed -- for the 40 we're asking during those18

hours.19

VICE CHAIR MILLER:  Oh, I'm sorry.  I just20

wanted to jump in here and just ask you what license21

are you referring to?22

MS. RASHEED:  Oh, I have a license from23

the Department of Consumer and Regulatory Affairs,24

Department of Health, for those children.25
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VICE CHAIR MILLER:  And it says the hours?1

MS. RASHEED:  It says for the hours from2

7:00 to midnight.  That is for -- nontraditional hours3

are from like 3:00 to 11:00, because we close at4

midnight.  You have some 24 hour centers, but I don't5

run 24 hours.6

VICE CHAIR MILLER:  Is that in our record?7

MS. RASHEED:  Yes.8

VICE CHAIR MILLER:  The license that has9

that on it?10

MS. RASHEED:  Yes, I submitted that as11

well.12

VICE CHAIR MILLER:  Okay.  I'll look for13

it.  While we're looking for it, let me ask you the14

number that we were talking about.  I think the Chair15

was asking you about the difference between the 30 and16

the 40 and that how many you would have at one time17

max.  And you said even though you would be seeking18

approval for 40, you would only have 30 on-site at one19

time.  Is that correct?20

MS. RASHEED:  Yes, because even with a21

nontraditional program, you still cannot exceed the22

number that is allowed on the C of O.  So if it's 30,23

if it was 30 in the morning, if some of those maybe24

needed to stay until 8:30 or something like that, the25
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number cannot exceed that amount between all of those1

hours.2

VICE CHAIR MILLER:  I see what you're3

saying.  Okay.4

MS. RASHEED:  And it's subject to change5

based on the demand at the time.  We may not even have6

30 during the day.  It may be 15.  It depends on what7

the demand is.  We have registration like every 1st of8

the year, so it pretty much gives us a look at what9

we're going to be dealing with, but we try to make10

those services available without exceeding that11

number.12

BOARD MEMBER MANN:  I guess it just became13

a little bit more unclear to me --14

MS. RASHEED:  Okay.15

BOARD MEMBER MANN:  -- what the maximum16

enrollment is that you're asking versus how many will17

be on-site at any given time.18

MS. RASHEED:  Okay.  What I'm asking for19

is 40 and there will be no more than 40 on-site at any20

given time.21

VICE CHAIR MILLER:  How many children do22

you normally have in the after hours, in the23

nontraditional hours between 7:00 and midnight?24

MS. RASHEED:  Currently, right now we25
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don't have any.  Normally, we may have maybe about1

five or less.2

VICE CHAIR MILLER:  And are you seeking3

that permission in this application, as well, or4

you're not?5

MS. RASHEED:  In terms of the hour?6

VICE CHAIR MILLER:  In terms of -- yes.7

MS. RASHEED:  Yes.8

VICE CHAIR MILLER:  Okay.9

CHAIRPERSON GRIFFIS:  What else?  Anything10

else at this time?  Why don't we move on to Office of11

Planning and go through their report?  They have12

obviously gone and extensively looked at this and that13

may elicit more questions or further understanding.14

A very good morning to you.15

MR. MOORE:  Good morning.  Good morning,16

Mr. Chair and Members of the Board.  I am John Moore17

with the Office of Planning.  We will stand in support18

of the application.  There's a couple of19

clarifications I have to make starting with the area20

outside of one's private property are common areas,21

not public space.  That is to be shared by all.22

There are only two aspects of the23

application that gave the Office of Planning some24

concern that we reflected in the report.  It had to do25
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with drop-off and pickup, that being on Martin Luther1

King Avenue.  And as I too -- and I must say that as2

I went through the building quite extensively, it3

seemed to be a very fine operation where there's a lot4

of little happy kids and that's always good.5

What gave me concern, of course, was as I6

was walking through the building, I was able to walk7

from one building to the other.  There is a passageway8

cut in.  And my first concern was am I looking at a9

variance here because, in essence, when you took the10

wall out and created one facility out of two, I11

discussed it with the applicant already and with the12

Office of Zoning, I thought that the C of O should13

have said something that reflected that.  And although14

the applicant has it, says she has it, I haven't seen15

it yet and haven't been able to get it myself.  So16

that was of some concern.17

Let's focus on the parking first.  If you18

look at the last photograph in the Office of Planning19

report, in front of what appears to be, I think, the20

National Children's Center, this photograph, right21

here, if you look where this bus is parked in here,22

right on the public space here, that's a bus shelter.23

Martin Luther King Avenue is a major bus24

corridor during the a.m. and the a.m. peak periods and25
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the arrival periods for the child care center are at1

the same time.  Now, if you look at page 3 of the OP2

report, there is --3

CHAIRPERSON GRIFFIS:  Before we go off4

that photograph though, and I understand you wrote5

that in also, do they remove the parking lane then6

during rush hour?7

MR. MOORE:  No.8

CHAIRPERSON GRIFFIS:  Okay.9

MR. MOORE:  That is the concern, that10

there is still a rush hour lane and that would11

obstruct traffic in that lane right now.  To explain12

it a little bit better, if you look at the photograph13

on page 3, it shows the space that she has had, that14

is reserved right now.15

CHAIRPERSON GRIFFIS:  Right.16

MR. MOORE:  You will see the two signs17

that says -- we can't read it.  It says 15 minute18

parking.  First it does not say for the child care19

center.  It just says 15 minute parking, so anybody20

could theoretically park there.  I discussed it with21

the applicant already.  The concern is that it may22

work well right now, but we're adding 10 additional23

parents to this list.24

How many of those parents elected to drive25
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and how many elected to be there at the same time, so1

as opposed to having one convenient car be able to2

park in there for 15 minutes and go in with the child3

and come back out while another parent will come up4

later, what is the potential that there be one, two or5

three cars there at the same time and how much further6

does that expand the fact that you're blocking the bus7

lane, which means the bus has to go out into the left8

or center lane to get past that area.9

I just thought it would work a lot better,10

and I did give this to the Department of11

Transportation for its analysis and review, and they12

concurred.  Since there is the availability of13

opportunities to access the facility from the rear, we14

thought it would be a lot safer just to use the rear15

for parking, as opposed to using Martin Luther King16

Avenue at all.  Those are the only areas of concern17

that the Office of Planning had.18

Now, Mr. Chair, the only recreation spaces19

that we saw are the ones on the photograph that shows20

as soon as you come out the building, that space in21

the backyard is recreation space with a rubberized22

surface and some play equipment.  And across the alley23

you can see where the National Children's -- I thought24

it was owned by the Children's Center, a much larger25
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playground that is basically enclosed totally that she1

has also access to use.2

I don't know when and how she do it.  I3

don't know if it's based on how many kids go out at4

one time.  I think I was told in the morning about5

eight go out at one time and that is pretty good for6

the backyard.  But those are the only two play areas7

I saw.  Other than beyond the Children's Center8

playground, there is a green space that one could9

theoretically have recreation in, no equipment, just10

green space.11

CHAIRPERSON GRIFFIS:  Excellent.  Okay.12

Questions from the Board?  Mr. Etherly?13

BOARD MEMBER ETHERLY:  Thank you very14

much, Mr. Chair.  Thank you very much for your report15

and, again, for the excellent overhead pictures which16

help to kind of lay out the context for the area.  Let17

me be sure I understand what happens in that curb lane18

first.19

As is indicated in a number of the20

pictures, there is parking on that curb lane.  Is that21

parking subject to any restrictions either, one,22

residential or rush hour related parking restrictions23

or can you always park in that curb lane?24

MR. MOORE:  The only restriction is rush25
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hour.1

BOARD MEMBER ETHERLY:  Okay.  So2

typically, I guess, what is that, 7:00?3

MR. MOORE:  7:00 to 9:30.4

BOARD MEMBER ETHERLY:  7:00 to 9:30, no5

parking in that lane there?6

MR. MOORE:  Yes.7

BOARD MEMBER ETHERLY:  Okay.  And so that8

is meant to be kept clear for traffic, but definitely9

of course for bus traffic, as you have indicated.10

Okay.11

With respect to the conversations that we12

have had and the questions with the applicant about13

pickup and drop-off, a little side conversation that14

you and I had as I tried to make my way through the15

diagram was understanding the network of the alleys or16

the common space, if you will, as you go into the17

development.18

Did either yourself or the Department of19

Transportation have any thoughts about a particular or20

specific kind of vehicle movement setup, if you will,21

for how the pickups and drop-offs should be handled?22

Because as I look at the overhead, the23

next to last picture and the last picture actually24

suggest it also, but the next to last picture25
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indicates that there appear to be a number of1

different choices, that if I'm a motorist and I'm2

coming to drop off at the center, there are a number3

of different ways I can get to the rear of your4

property.5

And that is probably a good thing.  I'm6

not suggesting it's a bad thing, but from the7

standpoint of the other residential functions in the8

vicinity of the subject property, I mean, we are9

talking of a residential development.  I'm trying to10

get a sense of whether or not there is a specific11

route that might be the best route here or the main12

thing is just getting that traffic off of Martin13

Luther King and getting it to the rear.  And after14

that is done, the Office of Planning is fine with it,15

however it happens.16

MR. MOORE:  Generally, we just -- we did17

consider that there is a through system once you get18

into the alley.  Once you come from 4th, onto 4th off19

Martin Luther King, be it you come in left or right,20

once you pass the first set of townhouses there, there21

is an entrance into the alley at that point.22

There is a second one on the other side of23

the four houses that the Chair mentioned a little24

earlier.  So that's two points of access into the25
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alley.  Now, once you're into the alley system, there1

are several different through access points by which2

you can get out of the alley.  You can go back to 4th.3

One I believe comes off on Savannah right in back of4

Ballou High School, but there's at least three5

different options you have in terms of getting out.6

In terms of now talking about dispersing7

traffic, again, if there's more than one car to come8

up at the same time, they don't have to use the same9

system to get out the alleys.10

BOARD MEMBER ETHERLY:  Okay.11

MR. MOORE:  And back onto 4th.  We think12

it would work pretty well and be a lot safer.13

BOARD MEMBER ETHERLY:  Okay.14

MR. MOORE:  Than competing with traffic on15

MLK.16

BOARD MEMBER ETHERLY:  Excellent.  Thank17

you.  Thank you, Mr. Chair.18

COMMISSIONER HOOD:  Well, Mr. Moore, let19

me just add, if I can piggyback on Board Member20

Etherly's question about the circulation pattern.21

Would that work better to have a circulation pattern,22

as opposed to -- and I think that might be where you23

were going with somewhat --24

BOARD MEMBER ETHERLY:  Right.  Is there25
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one specific pattern that might do the best benefit1

for the center's purposes and for efficiency's sake in2

terms of bringing traffic in?  But I'm not hearing3

testimony that there really is so much traffic coming4

through that it's a problem.5

MS. RASHEED:  No, it's not a problem.6

BOARD MEMBER ETHERLY:  But I'm just7

inviting the question.  That's where I was headed.8

COMMISSIONER HOOD:  Is that the case?  And9

it would also work better also for the surrounding10

neighborhood, because there is a Home Owners11

Association which we have to take under consideration,12

too, when you talk about impacts.13

MR. MOORE:  If you were to choose one14

specific pattern in terms of how this application is15

to be approved based on traffic leaving the alley16

system, what you would have to take into consideration17

would be, A, again, we're trying to minimize18

competition and safety on Martin Luther King Avenue.19

If you have one established route once20

you're on the property in terms of how you use the21

alleys to get out of the property, what happens if the22

trash had been picked up at the same time that a car23

come up?24

I mean, when you have options that you can25
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use, as opposed to having -- I must stay here now1

because this is my route out, I think it's a lot2

better if we didn't specify a specific route exiting3

the site when there are more than one option to get4

out of the site.5

BOARD MEMBER ETHERLY:  If I could follow-6

up, Mr. Chair, I'm going to head in a different7

direction now and I tend to agree with your point8

about the traffic circulation.  I think choice is a9

good thing.10

Let's come to the hours of operation.11

Does the Office of Planning have any position or any12

cause for concern about the extended hours of13

operation for that nontraditional time, which I'm sure14

we can all agree is necessary time, given the needs15

that our communities have?  But from a section, you16

know, from this standpoint, any comments or any17

concerns?18

MR. MOORE:  When we talked to the19

applicant, we thought that the nontraditional hours20

was trivial inasmuch as when I asked her if she21

actually has students that use that time period and22

she said no.  I didn't see any reason to make a huge23

issue out of it.  I do think that the uniqueness of24

being able to provide child care during those25
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nontraditional hours, if the need arise, could be1

advantageous.2

BOARD MEMBER ETHERLY:  Yes.3

MR. MOORE:  I don't see the practicalness4

of it, at this point, when you look at the basic5

patterns of work for most folks in the area.  We6

basically are a 9:00 to 5:00 society.  There are7

people who work at night and who may need this kind of8

service.  However, I don't see where it's going to be9

practical in this case for the next few years or so.10

I don't see it.11

BOARD MEMBER ETHERLY:  Okay.12

MR. MOORE:  It may be.  I don't know.13

BOARD MEMBER ETHERLY:  Thank you.  Thank14

you, Mr. Chair.15

COMMISSIONER HOOD:  Mr. Chairman, I have16

one more question.17

CHAIRPERSON GRIFFIS:  Yes.18

COMMISSIONER HOOD:  Mr. Moore, you19

mentioned that with the alley system what you are20

proposing to the applicant.  Also, you mentioned in21

the front where it stands now, you have 15 minutes,22

parking for 15 minutes.  You're not going to do away23

with that system, are you?  Is that still on the table24

that 15 minutes along with the alley proposal?25
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And the reason why is because you have1

special needs.  Her testimony, she has special needs2

children and sometimes it may take them a little3

longer to do certain things, so that still may be a4

useful tool with the 15 minutes parking only.  Even5

though where it stands now, anybody can park there.6

But I'm saying we might not want to close the door on7

that avenue, because special needs kids sometimes take8

a little more time, may have mobility issues and9

whatnot.10

MR. MOORE:  If that space were to stay as11

is, I would request that the Board consider, of12

course, that the Department of Public Works, DDOT,13

first of all make the sign specific in terms of who14

it's for and it could be for those with special needs.15

I believe and you can ask the applicant that children16

with special needs, her son has got an advantage, he17

is already there, may enter through the rear of the18

building already, because there are steps in the front19

of the building.  I didn't -- there is no ramp.20

You could ask her if you want to, but I21

believe they may already come through the rear of the22

building.  I have -- I would have no problem in terms23

of leaving the space there, let one space there for24

special needs, handicap, however you want to put it.25
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I see no reason to get rid of the sign altogether.1

COMMISSIONER HOOD:  Because I'm just2

simply thinking about mobility issues.  And while I3

know they probably can use the back, but also that4

would give them another mechanism depending upon which5

way we go, but I'm sure my colleagues and I will6

discuss that.7

MR. MOORE:  I would have no problem8

supporting.9

CHAIRPERSON GRIFFIS:  Excellent question.10

Anything else?  Ms. Miller?11

VICE CHAIR MILLER:  Mr. Moore, the current12

operation it's not unsafe for drop-off and pickup in13

the front, right?14

MR. MOORE:  I think Metro would probably15

differ.16

VICE CHAIR MILLER:  What?17

MR. MOORE:  Metro would probably differ.18

Again, they would differ with anything that interferes19

with bus movement on the curb lane in peak periods.20

From the applicant's perspective, to date, she said21

she has been in operation there more than 20 years22

with no problems.  And my response to her was but you23

are now adding 10 additional children.24

VICE CHAIR MILLER:  Right.25
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MR. MOORE:  So what's the potential for1

impact now?  I don't know if it answers your question2

or not.3

VICE CHAIR MILLER:  Well, kind of.  I4

mean, it's not like DDOT is suggesting that because of5

the Metro bus that those signs shouldn't be there and6

there shouldn't be parking there.7

MR. MOORE:  No, DDOT just said that they8

think also the rear should be all access in terms of9

parking.10

VICE CHAIR MILLER:  If cars were to pull11

up and it was congested, there already were cars12

parked there, would it be natural for them to just go13

around and then go to the rear or that a totally14

different route that they would be taking to get to15

the rear, to get to the alley?16

MR. MOORE:  If it were me, unless I had17

been informed and instructed by the operator, if I18

pulled up and there was a car already in that one19

parking space, I would simply wait my turn.20

VICE CHAIR MILLER:  That would be faster21

than going around to the back?22

MR. MOORE:  Oh, I would simply park behind23

that car and take my child in.24

VICE CHAIR MILLER:  You would park behind25
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illegally?  Is that what you're saying?1

MR. MOORE:  Yes.  As opposed to going2

around to the alley.  I would probably just stop and3

wait my turn.4

VICE CHAIR MILLER:  Okay.  5

MS. RASHEED:  Can I ask a question?  Is6

that proper?  Okay.  So in front of 3328, does that7

also mean that the residents who are in the Home8

Owners Association are not supposed to park there9

during those peak hours as well?  I mean, where does10

it end and where does it begin, because it's not11

clearly marked.12

MR. MOORE:  No.13

MS. RASHEED:  So it's just where I'm14

located or is it all the way up the street?15

MR. MOORE:  Any major bus route anywhere16

in the city.17

MS. RASHEED:  Okay.  18

MR. MOORE:  During the a.m. peak periods.19

You're not supposed to park in the bus lane until20

after the p.m. period.  I mean, the a.m.21

MS. RASHEED:  So that should mean the22

other residents as well who are next to me?23

MR. MOORE:  That means anybody.24

MS. RASHEED:  Okay.  25
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MR. MOORE:  Other than emergency vehicles.1

MS. RASHEED:  Okay.  2

MR. MOORE:  It's not practiced.3

MS. RASHEED:  Okay.  4

COMMISSIONER HOOD:  Let me make sure I5

understand something.  I keep hearing the other6

residents and the Home Owners Association, but if you7

own the property, you are governed by the articles8

incorporated in the bylaws, so you're a member.  You9

are the Home Owners Association.  So it's not -- no10

split.11

MS. RASHEED:  Right.  That's what I'm12

trying to understand.13

COMMISSIONER HOOD:  You all are14

homeowners.15

MS. RASHEED:  Because the street is not16

clearly marked where you have little diamonds that I'm17

familiar with where you can't park there.  That's not18

there.  So I'm trying to see does that emergency route19

begin and end where I am or does it go all the way up20

the street?  That's what my question is.  So because21

there is another bus stop that will be stopping as you22

go past me, not where I'm located.  So I'm trying to23

see how am I interfering and everyone else is not.24

CHAIRPERSON GRIFFIS:  Right.  On the25
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public street.  You're saying that during the a.m.1

rush hour times there is no curb side parking.2

MR. MOORE:  That's anywhere in the city3

where there is a bus lane during p.m., a.m or p.m.4

peaks.  There is not supposed to be parking in those5

lanes.  In this case, whatever part on Martin Luther6

King Avenue is used for bus traffic during the a.m.7

peak would come under that definition.8

CHAIRPERSON GRIFFIS:  Wow.9

MR. MOORE:  Not just in front of her10

building.11

CHAIRPERSON GRIFFIS:  Right.12

COMMISSIONER HOOD:  So these signs don't13

serve a purpose?14

MR. MOORE:  No.15

CHAIRPERSON GRIFFIS:  At a.m. rush.16

COMMISSIONER HOOD:  Okay.  So my point is17

off the table.18

CHAIRPERSON GRIFFIS:  Yes, exactly.19

MR. MOORE:  And only serve a general20

purpose after the rush, because it's not designated21

for the center.22

CHAIRPERSON GRIFFIS:  Right, right.  Okay.23

Fascinating.24

BOARD MEMBER ETHERLY:  Ms. Rasheed, is it25
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your experience that there is parking on that curb1

lane during rush hour?2

MS. RASHEED:  There is drop-offs.3

BOARD MEMBER ETHERLY:  Just drop-offs?4

MS. RASHEED:  Because my staff, we don't5

park there.6

BOARD MEMBER ETHERLY:  No, not the block.7

I'm just saying the block.8

CHAIRPERSON GRIFFIS:  The block.9

BOARD MEMBER ETHERLY:  Do you have people10

parking there?11

MS. RASHEED:  Oh, yes, there's parking on12

the block from next to me all the way up.13

BOARD MEMBER ETHERLY:  Um-hum, during rush14

hour?15

MS. RASHEED:  During rush hour.16

BOARD MEMBER ETHERLY:  Okay.  Okay.  17

MS. RASHEED:  But not where I am.18

BOARD MEMBER ETHERLY:  Gotcha.  And coming19

back to you, Mr. Moore, Martin Luther King, at that20

point, is striped two lanes, correct?21

MR. MOORE:  Yes.22

BOARD MEMBER ETHERLY:  But conceivably if23

that curb lane were clear, you could get another lane24

of traffic going along the curb, but most people25
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travel it as a two-lane thoroughfare?1

MR. MOORE:  In most cases.2

BOARD MEMBER ETHERLY:  In most cases.3

MR. MOORE:  Most sections of it.4

BOARD MEMBER ETHERLY:  Okay.  Gotcha.  I5

think I understand it now.  So the signage is not6

necessarily set up with the rush hour restrictions or7

with the no parking restrictions.8

MR. MOORE:  No, it was just haphazardly9

done.10

BOARD MEMBER ETHERLY:  Ideally, it should11

be.12

MR. MOORE:  Yes.13

BOARD MEMBER ETHERLY:  Understood.  But14

for the purposes of our consideration of the15

application, it's the Office of Planning's position16

that it would be helpful to direct as much of the17

center's traffic as possible from Martin Luther King,18

so as not to exacerbate the existing conditions that19

we're talking about.20

MR. MOORE:  That's the OP decision.21

BOARD MEMBER ETHERLY:  Understood.22

MR. MOORE:  And, Mr. Hood, as you know, I23

didn't read the Home Owners Association agreement yet,24

but somewhere in there there must be some statement25
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that says parking is also provided for residents on1

their property.  So there shouldn't be any need for2

residents to park on the public space.3

CHAIRPERSON GRIFFIS:  Yes?4

VICE CHAIR MILLER:  Just to nail this, Mr.5

Moore, I want to make sure.  It's illegal then for6

cars to stop and drop-off during rush hour, because7

it's a bus lane in front of this day care center?  Is8

that true?9

MR. MOORE:  I don't want to say it's10

illegal, because drop-offs could be simply a matter of11

stopping and letting somebody off and leaving as12

opposed to stopping and getting out of the vehicle and13

waiting to continue, having up to 15 minutes to move14

your vehicle.  It's just that DDOT can explain it15

better than I can in terms of what the law says.  If16

there is a bus lane designed anywhere in the city,17

then parking is illegal in those bus lanes during18

those hours.19

VICE CHAIR MILLER:  Okay.  So parking is20

illegal and drop-off is not illegal, but it's not21

really advisable, because they want to keep the lane22

clear for the bus?23

MR. MOORE:  I think it's basically24

splitting hairs when you say drop-off, because people25
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are going to drop-off.  We sit here right now five1

minutes and you watch there's one right there that has2

been dropped off on kind of the corner there.3

VICE CHAIR MILLER:  Okay.  4

MR. MOORE:  It's just used as opposed to5

what the regulations say one can do.  People are going6

to stop and drop-off.  Usually, as I said, it's a7

minimum period of time.  But sometimes, in this case,8

the user is here and believes that they have 159

minutes and I don't believe that 15 minute time frame10

was coordinated with the other sort of traffic11

activities at the traffic department or through Metro.12

VICE CHAIR MILLER:  But that 15 minutes13

isn't that for all day?  I thought you said that14

didn't really --15

MR. MOORE:  That's all day.16

VICE CHAIR MILLER:  That's all day.  So17

that didn't really account for --18

MR. MOORE:  Sometimes --19

VICE CHAIR MILLER:  Okay.  And DDOT also20

looked at whether the alley could absorb all the21

traffic for drop-off and pickup and didn't see a22

problem?23

MR. MOORE:  I believe they did before they24

gave me the information in terms of their analysis.25
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VICE CHAIR MILLER:  Okay.  Thank you.1

MS. RASHEED:  Also, I would like to add to2

the 15 minutes is a really long time for our parents.3

They are trying to get to work, so we're looking at4

less than five, because they are dropping them off and5

they are trying to get downtown to wherever they are6

going to go, so that was just set according to that7

sign.  But my parents don't take 15 minutes to drop-8

off.9

CHAIRPERSON GRIFFIS:  Right.  That seems10

right.  Okay.  Anything else then?  Office of11

Planning?  Any other questions you have for the Office12

of Planning, Ms. Rasheed?13

MS. RASHEED:  No.14

CHAIRPERSON GRIFFIS:  Okay.  Let's move15

ahead then to we do have Exhibit 21, which is from the16

Department of Health.  It's in the record.  Let's move17

ahead to the ANC report.  Did the ANC Member join us?18

Is the ANC-8C represented?  Not noting any ANC19

representation, we will take note of Exhibit 26.  They20

were recommending approval for that.21

I think, at this time, then we can call22

those persons present that want to provide testimony23

either in support or in opposition to come forward.24

A very good afternoon to you.25
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MS. BELL:  Good afternoon to you.1

CHAIRPERSON GRIFFIS:  Would you turn to my2

right?3

MR. BELL:  Good afternoon, Mr. Chairman.4

CHAIRPERSON GRIFFIS:  If you wouldn't5

mind, just state your name and address for the record.6

MR. BELL:  My name is Roy Bell and my7

address is 3320 MLK Avenue, S.E., Washington, D.C.8

CHAIRPERSON GRIFFIS:  Good.9

MR. BELL:  I'm a member of the Wilburn10

Mews Home Owners Association.  I'm also a homeowner,11

which consists of 24 homes.  At the settlement, we12

were given a document called the "Articles of13

Incorporation Declaration Covenant Condition and14

Restoration."  We were told that these documents would15

be used by the Home Owners Association, which would be16

responsible for maintaining the common area of the17

property and to assure property value.18

We also were told that day we had no19

choice in the matter.  Everyone who bought a house was20

responsible for paying their assessments and abiding21

by the articles of incorporation and the bylaws as22

written.  Each homeowner received these23

documentations.  The disregard of one homeowner24

towards the Home Owners Association, Mrs. Rasheed is25
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one of the reasons that these rules were put in place.1

We believe in the past that Ms. Rasheed2

has violated the articles of incorporation by3

demonstrating and her desire to use our community for4

her own purposes.  Other homeowners have day care5

centers also.  The children's center is located a few6

feet away from us.  They are a stand alone7

environment.  Therefore, they do not need a learning8

center, three homes, to be occupied in the Wilburn9

Mews tract.10

We pay District taxes and that part of the11

taxes is allowed for District school budget.  We feel12

that we should not be responsible for the "No Child13

Left Behind."  It will amuse, we adamantly oppose Ms.14

Rasheed, who we fear resides outside of the District15

of Columbia now, is attempting to capitalize on16

private school funding and at the same time you17

District resources.18

In the spring of 2000, Ms. Rasheed19

violated our bylaws when making notable changes to a20

second house, specifically, she removed a window from21

the bedroom floor and replaced it with a door and22

stairway leading through the ground.  We were not23

notified by her nor the ANC nor the Zoning Board that24

she had intended to add more kids to the learning25
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center.1

We discovered this later.  However, we2

were very upset for these violations.  More recently,3

we discovered in November of 2005 Rasheed petitioned4

the Zoning Committee for yet another 10 kids and5

additional staff.  There again we were not notified.6

We were informed by the ANC prior to this meeting that7

she was trying to intimidate people in the area into8

getting her way.9

Our primary concerns are the disrespect of10

a homeowner of the Wilburn Mews Community and a11

reckless disregard of the "Article of Incorporation12

Declaration of Covenant, Condition and Restorations"13

and the bylaws.  Ms. Rasheed's self-made rules have14

attempted to disfranchise the other homeowners.15

Liability issues.  We do not want to be16

placed in a position in the future reference of the17

children's center, because the center is located in18

our community and place us in a position to be held if19

anything happens at the center.20

Another issue is the resale of property.21

If someone were to come and wanted to buy a house22

there, and they noticed that things had been23

reconfigured, the property value of each house could24

go down.  And the gentleman over here already stated25
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it by the totaling of the three houses.1

The third issue, we have the right to2

expect the best economic return of our investment in3

our homes.  In light of new development and the4

renaissance soon to be coming to the community, we5

feel that the center would be a liability, since it's6

not a stand alone building.  In addition, it does not7

serve the community's 40 percent of the senior8

citizens which we now have.9

One homeowner should not have the right to10

disregard the Articles of Covenant in the Wilburn Mews11

Home Owners Association, a legal document under12

District law, set in place to assure fairness for all13

homeowners in this community.  Thank you.14

CHAIRPERSON GRIFFIS:  Thank you very much.15

We appreciate it.  And I note that on your submission16

also, you have attached one last page of title nature17

of the association, which we will take note of and18

review and read.  Thank you very much.  Yes, did you19

want to also?20

MS. BELL:  Yes, I would like to elaborate21

on her statement.22

CHAIRPERSON GRIFFIS:  Good.  I'm just23

going to have you move the microphone over to you a24

little bit closer.  Thank you.25
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MS. BELL:  I would like to elaborate on1

her statement.2

CHAIRPERSON GRIFFIS:  Sure.3

MS. BELL:  Involving the common area.  The4

common area, which is adjacent to her property, is5

what the call the common egress area.  That's where6

the power lines that control our environment is.  It7

has to always be open, because that's where the power8

people come if there's any reason they would have to9

do anything regarding the homeowners, the homes.  And10

I think every building that's occupied has that type11

of situation.12

In addition to that, in a meeting we13

offered to clean up that property, but she wanted to14

do it herself.  We found out later that the reason was15

she wanted to take the property and annex it to her16

property, which she cannot do, because under our17

bylaws that is common area, that is common egress18

area, that area is for the sole purpose of maintaining19

the thoroughfare for residents.  It's not open and20

it's not closed.21

She wanted to have it fenced in.  The22

residents closed out.  My husband operates the box23

that decides -- that changes the lighting system for24

our security throughout the complex.  And he does that25
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when from daylight savings time to eastern standard1

time.  And we explained this to her, but she did not2

want to deal with that situation.3

And the other thing is you guys, you all4

have been discussing our property.  However, I don't5

understand how you can discuss our property, since we6

are an entity in the city.  Now, we just attended a7

court situation last week from the District8

Government, the Home Owners Association meaning that9

we are recognized and we are recognized to pay taxes.10

So, therefore, we are not an individual.  We are a11

community.  And as such, we should be treated that12

way.13

Now, the Office of Planning is going to14

decide how people can access our property.  Our15

property.  That we have the -- that encloses the16

Wilburn Mews tract at that level.  In addition, they17

are constructing, they are about to finish18

constructing a new set of apartments directly across19

from us on Savannah Street.20

Now, that has to also be taken into21

consideration, because you're going to have people22

that are looking for parking all over the place,23

because these people don't have adequate parking24

spaces.  So that's going to impact us.  So as long as25
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you are deciding that you can drive in here and you1

can drive in and out, then the impact on the2

neighborhood should be studied.  Is that correct?3

In addition, we as a community would like4

to be respected as a community, treated as a community5

and our bylaws upheld.  And we are here.  We don't6

have to be president, vice president or anything.  Our7

bylaws allows that any homeowner has the right and the8

jurisdiction to protest any breakage of any of those9

Articles of Incorporation.10

And we were incorporated in 1981 for a11

period of 20 years, that's up to 2011.  From 2011,12

there is another extension.  No homeowners have to do13

anything, it's automatically extended.  This is with14

our legal documents.  And for us to have to -- for you15

not to take into consideration the fact that we did16

not write the information, we were told that we had to17

accept it.  If you want a house, accept the documents.18

Therefore, abide by the documents, because19

we want to involve everybody in the community and what20

we need in order to ensure that we don't have a21

situation like that.  We have presently two other22

people who are homeowners.  Now, just suppose they23

decided well she did it, why can't I do it?  What24

happens to the community?25
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In addition, the District should have as1

one of its primary goals to make sure that communities2

that are under a bylaw situation or an association3

situation, especially in southeast where they are4

continuously constructing homeowners tracts, bylaws5

going to be at play.  How are you going to deal with6

that situation when you have one person in a place to7

violate those laws and say they mean nothing?  That's8

just like violating the laws of the District, the9

speeding laws, the Declaration of Independence,10

anything.  And I'm saying that we are asking for and11

we expect due process.12

CHAIRPERSON GRIFFIS:  Good.  Thank you13

very much.  A couple of quick things and we appreciate14

you being down here to bring this testimony.  Would15

you state your name and address for the record?16

MS. BELL:  Oh, I'm sorry.  My name is17

Lonnie Jean Bell, 3320 Martin Luther King, Jr. Avenue,18

S.E.19

CHAIRPERSON GRIFFIS:  Excellent.  Ms.20

Bell, I do appreciate that.  And believe me, we often21

see neighborhood associations, covenants and then22

subdivision associations.  And let me ask you though23

directly, you have indicated that this application is24

proposing or purporting to break the bylaws.  What in25
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the bylaws is the enrollment increase?1

MS. BELL:  The bylaws says that we can2

have, a homeowner can have a day care center.  One3

homeowner, one building.4

CHAIRPERSON GRIFFIS:  Okay.  5

MS. BELL:  It does not allow for or6

provide for a combination of two or three or more7

buildings together.8

CHAIRPERSON GRIFFIS:  I see.9

MS. BELL:  To constitute a center.10

CHAIRPERSON GRIFFIS:  So in combining 332811

and 3330, you're indicating that you think that it12

has, in fact, violated the bylaws?13

MS. BELL:  Yes, it has.14

CHAIRPERSON GRIFFIS:  Okay.  And then let15

me put it to you clearly, so you understand what we're16

doing.17

MS. BELL:  Okay.  18

CHAIRPERSON GRIFFIS:  It may seem like we19

don't care about certain things or not going in the20

right direction.  We have a very limited jurisdiction.21

There's a very limited thing that we can look at.  In22

fact, all this talk about parking on the public23

street, we have no control over.  We would love to24

somehow, but we don't.25
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Your bylaws may not rise to the level of1

the elements that we are looking at.  I think that2

there needs to have that and I think we're going to3

keep the record open for further information on that,4

but what we would look at is how it would not -- it5

would violate one of the aspects in the Zoning6

Regulations.7

MS. BELL:  Well, one of the aspects in the8

Zoning Regulation is that there is another building9

adjacent to us which is a National Children's Center.10

CHAIRPERSON GRIFFIS:  Okay.  11

MS. BELL:  So many feet from our location.12

CHAIRPERSON GRIFFIS:  You are exactly13

right.  And within 1,000 feet, that's exactly one of14

the issues that we need to look at as is the senior15

citizen's facility.16

MS. BELL:  Exactly.17

CHAIRPERSON GRIFFIS:  Okay.  I think18

that's excellent testimony.  Let me hear if others19

have questions on the Board.  Ms. Miller?20

VICE CHAIR MILLER:  Yes, just to be clear.21

What the Chairman has said is we need to look at22

what's within our jurisdiction.  So even if there are23

violations of your bylaws, that may be for you to24

enforce in another forum.  We don't really have25
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jurisdiction over bylaws.1

But we do have to look at adverse impacts2

on the neighborhood and one of the aspects of that3

that you seem to be addressing is it sounded like the4

drop-off and the pickup, if that's going to come into5

your development.  We're having a lot of discussion6

with Mr. Moore about what would the impact be if all7

the cars could no longer drop-off in the front and8

they have to come into the alley.  And if you perceive9

that there would be an adverse impact from additional10

cars that way, that would be something that we would11

like to hear and consider it.12

MR. BELL:  It would, ma'am.  It would and13

I have a picture.  It shows what Mr. Moore was saying14

that it's sort of like a straight picture, but it's15

not.  If I could?16

CHAIRPERSON GRIFFIS:  Yes, you can provide17

it to Ms. Bailey.  Do you have copies?18

MR. BELL:  Well, just one.19

CHAIRPERSON GRIFFIS:  Just one?20

MR. BELL:  Just one picture.21

CHAIRPERSON GRIFFIS:  Now, if I understand22

what you're about to say, that's a picture of the23

National Children's Center.  Is that right?24

MR. BELL:  No, sir, that's the driveway.25
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This is the --1

CHAIRPERSON GRIFFIS:  Yes, we'll get2

copies, but let's take a look at it quickly.3

MR. BELL:  Oh, this is another picture?4

This is the construction on the other side when you5

come into this particular driveway.  What I was about6

to explain is Mr. Moore was leading there.7

CHAIRPERSON GRIFFIS:  Do you know where8

that is?9

MR. BELL:  There are two entrances and10

maybe you could -- they could maneuver their way out11

of -- in and out of the complex.  That would be kind12

of a difficult situation.  That's kind of a difficult13

situation, because if you come in off the first14

driveway, it's like a maze.  You have to go to the15

right, go to the left, go to the left, go to the16

right, come around, then come all the way down to17

where her property is.18

If you come through the second driveway,19

you have to drive past a homeowner's house, bear to20

the left, go past another homeowner's house, go past21

three other homeowner's houses before you can even get22

to her property.  And as you stated, Chairman, when23

you turn to the left, her property is a dead-end.  So24

if the -- her clients drive up in it, it's like25
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they're stuck.  They would have to literally back out,1

back out down the driveway, make a U-turn in somebody2

else's driveway in order to get out of the property.3

We can't allow that.  It would be a mess.4

You would be interfering with the residents trying to5

get out of their property.  If you have four or five6

cars in there, it's a mess.7

VICE CHAIR MILLER:  As of now though, are8

some cars going in the back or are some cars bothering9

the homeowners in the back right now, under the10

current practice?11

MR. BELL:  Not that I know of, ma'am.12

VICE CHAIR MILLER:  Okay.  So you're13

concerned --14

MR. BELL:  I'm leaving the house.  I leave15

the house early, so I couldn't elaborate on that.16

VICE CHAIR MILLER:  So your concern is if17

all the cars all of a sudden were to come in the back,18

is that right?19

MR. BELL:  Yes.  If you divert the traffic20

off the avenue and have them come around and plus21

there's an insurance issue, even though our insurance22

has lapsed, we all supposedly have insurance on that23

property as a Home Owners Association.  If anyone gets24

hurt or damage, any car gets messed up, you're talking25
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about liability.  Every homeowner is responsible.  So1

it's an insurance issue also that we have to look at.2

You can't bring people up on people's3

property just like that, just snap, the Planning Board4

decide they're going to do something and don't talk it5

over with the community.  We have 50 houses we have to6

deal with.7

CHAIRPERSON GRIFFIS:  Okay.  8

BOARD MEMBER ETHERLY:  Mr. Chair, if I9

could ask a question very quickly?  Thank you to the10

Bell's for your testimony.  The pictures that you have11

submitted, a couple of the -- one of the pictures, I12

don't actually have in front of me, could you pass13

that?  Thank you very much, Mr. Chair.  The picture14

here indicates a vehicle that is kind of parked to the15

side of the one residence.16

MR. BELL:  Right.17

BOARD MEMBER ETHERLY:  Based on your18

experience and familiarity as a resident of the19

development, how frequent is that type of issue?20

MR. BELL:  That is every day and we are21

constantly calling the police.  That car is illegally22

parked.  He is parked in front of a no parking sign.23

BOARD MEMBER ETHERLY:  Okay.  24

MR. BELL:  And in front of the mailbox.25
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BOARD MEMBER ETHERLY:  Okay.  1

MR. BELL:  So we are constantly having to2

call the police and have them come out and issue3

tickets.4

MS. BELL:  And we expect that when that's5

-- when the partners facing that driveway are at6

issue, because we expect that that's going to create7

another problem with parking.  People parking8

illegally if they can't find parking on the street,9

because that's going to place a limitation on10

availability of parking spaces on the Savannah Street11

side.12

BOARD MEMBER ETHERLY:  But if you are a13

resident of Wilburn Mews, you have a designated14

parking space for your vehicle, correct?15

MR. BELL:  Yes, we do, two.16

BOARD MEMBER ETHERLY:  And all residents17

should have.18

MR. BELL:  Yes.19

MS. BELL:  Yes.20

BOARD MEMBER ETHERLY:  You all have a21

space.22

MR. BELL:  All of us have two.23

BOARD MEMBER ETHERLY:  Okay.  Now, of24

course, I won't speculate, but with respect to this25
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kind of condition that you see here and I'm not taking1

your submittal of this, as suggested, this is anybody2

affiliated with the center, but is this a frequent3

occurrence throughout that network of roadways in the4

Mews?5

MS. BELL:  Yes, yes, because there is a6

fence behind the three houses that a person would have7

-- a driver would have to pass to access her property.8

And sometimes people park or visitors to those9

homeowners, to those homes will park up against that10

fence.11

BOARD MEMBER ETHERLY:  Okay.  12

MS. BELL:  So that also creates a problem.13

BOARD MEMBER ETHERLY:  Okay.  Now, I want14

to be very specific about kind of this line of15

questioning, but I think it is helpful as we deal with16

the section 205 inquiry, because as the Chair and as17

Mrs. Miller indicated, there are certain things that18

we don't have purview over.  And as you have talked19

about the Home Owners Association and the agreements20

and covenants there, there may be some things that the21

association needs to talk about internally, but they22

aren't necessarily appropriate for us.23

But specifically with respect to your24

experience with the subject property, could you give25
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an indication of when, where your residence is1

relative to the subject property?2

MS. BELL:  It's four doors down.3

MR. BELL:  Four doors.4

BOARD MEMBER ETHERLY:  So you are coming5

back towards 4th Street, but about four doors down.6

MR. BELL:  No.7

MS. BELL:  No, we're on --8

MR. BELL:  We're on the same street that9

the children center is on.10

BOARD MEMBER ETHERLY:  You're on MLK.11

MR. BELL:  Yes.  It sits on the same lot,12

the same --13

MS. BELL:  Plat.14

MR. BELL:  -- plat that her three houses15

sit on.16

BOARD MEMBER ETHERLY:  Okay.  17

MR. BELL:  We are three doors down from18

her.19

BOARD MEMBER ETHERLY:  Okay.  20

MR. BELL:  We're 20, she starts at 28 or21

something like that.22

BOARD MEMBER ETHERLY:  Yes, sir.23

MR. BELL:  I believe she said.24

BOARD MEMBER ETHERLY:  Now, with respect25
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to your own personal observations, have you seen1

traffic going to and from the center in the rear2

roadway of the property?  You, yourself.3

MS. BELL:  Well, I can't see her -- the4

driveway all the way around.5

BOARD MEMBER ETHERLY:  Okay.  6

MS. BELL:  From where I'm located.  I7

would have to walk out into the street.8

BOARD MEMBER ETHERLY:  Okay.  9

MS. BELL:  And I mean, into the alley way10

to notice that.11

BOARD MEMBER ETHERLY:  Okay.  I12

understand.13

MS. BELL:  But we're not talking about14

now.  We're talking about proposed.15

BOARD MEMBER ETHERLY:  No, understood.16

MS. BELL:  Okay.  17

BOARD MEMBER ETHERLY:  Understood.18

MR. BELL:  Now, right now, the traffic19

doesn't come into the alley.20

MS. BELL:  It's in front.21

MR. BELL:  It's on the front.22

BOARD MEMBER ETHERLY:  Okay.  So based on23

your observations, you have seen traffic on the front?24

MR. BELL:  Oh, yes, cars every day.25
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BOARD MEMBER ETHERLY:  Okay.  Okay.  1

MR. BELL:  Picking kids, picking their2

children up.3

BOARD MEMBER ETHERLY:  Okay.  Thank you.4

Thank you, Mr. Chair.5

CHAIRPERSON GRIFFIS:  Indeed.  All right.6

Did you want to bring it up?  There is some questions.7

Well, I think along the lines of the question here and8

some of our discussion.  Do you know off hand the9

dimension of the alley?10

MS. BELL:  Well, yes, I do have a plat11

drawn here.12

CHAIRPERSON GRIFFIS:  What does it say?13

MS. BELL:  It might be of assistance to14

you.  I'm not good at reading it.15

CHAIRPERSON GRIFFIS:  Yes.  I mean, I have16

plats in the record, too.  None of them are dimensions17

of the alley.  Mr. Moore, are you aware?18

MR. MOORE:  I believe it's 20.19

CHAIRPERSON GRIFFIS:  Yes.  It looks like20

it's 20.  I would think that it's probably close to21

that.22

MS. BELL:  Yes, but we don't have it on23

that one, right.24

CHAIRPERSON GRIFFIS:  Okay.  Any other25
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questions from the Board at this time?  Let's move1

down to the next gentleman.2

MR. CHUBBS:  Good morning.  My name is3

Edward Chubbs.  And I live at 3324 Martin Luther King.4

And, Chairman, just for a minute, if you don't mind,5

Mr. Curtis, I have five kids that graduated from6

Ballou High School.7

My concern is the parking.  Now, you're8

talking about when we talked about the beautification,9

I have to say they did a wonderful job.  Her and I, we10

discussed it.  It was a filthy place and a loitering11

place.  You know, I commend them for that.  And so far12

as keeping up the place, I commend them.  And when13

they was living there, the only three family that14

really took care of the front was Mr. Bell and this15

gentleman and myself.  We was the main source of16

keeping our area cleaned up.17

But like I said, my problem, my concern is18

the parking.  And I did a little thing for me, but you19

probably wouldn't understand it.  I've been wondering20

if you all are familiar with that area?  I'm sure Mr.21

Curtis must be.22

CHAIRPERSON GRIFFIS:  I think we have some23

familiar with it.24

COMMISSIONER HOOD:  I'm familiar.  I'm25
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going to go on the record, even though I didn't go to1

Ballou.2

MR. CHUBBS:  Okay.  3

COMMISSIONER HOOD:  And I'm not going --4

I'm familiar with the area.5

MR. CHUBBS:  All right.  I don't want to6

lose my train of thought, but Mr. Moore said something7

about bus lanes.  The only thing we have on Martin8

Luther King is an emergency snow route.  Okay.  The9

bus lane from the end of the avenue, the bus lane is10

down there near the children's center, that's where11

the bus lane is.  It's a normal bus route.  It's not12

just a rush hour bus route.  It's the normal 24 hour13

bus route.14

We have always been able to park on the15

street, other than snow emergency.  Each home have a16

two car parking in the rear, so basically we park in17

the rear.  So we use the rear entrance the better part18

of the time.  But as they will testify that I'm always19

on the front.  When the weather is nice, even at20

night, I sit out on my front at 9:00, 10:00 at night21

and I'm constantly picking up and trying to keep the22

place.23

I was one of the first homeowners to move24

there.  And but again, I hope I'm not jumping.  The25
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parking.  See, I'm here at 3324.  They own 3328, 3330,1

3332.  Okay.  And this basically deals with the2

afternoon pickup.  Okay.  And I've spoke with her and3

I have to give her credit, she have tried to take4

under consideration my concerns.  But in the afternoon5

and with this 15 minute parking, that shoves the cars6

from here up in front of our house.7

We can't -- now, I have a little year-old8

great grandbaby that my wife takes care of.  When she9

comes to pick her up, my house is here.  She have to10

go down here to park to walk back to my house.  And11

I've seen it many of times and I've discussed it with12

her.  Just like you was saying, if it's one car in13

that 15 minutes, the other one would double park.  And14

the other thing, they don't park, they just pull in,15

whatever way they pull in, they might take two parking16

spaces.  Those are my concerns about the learning17

center, you know.18

So basically, that's what my concern is is19

about the parking and especially in the evening.  I20

don't see it that much in the morning, because I21

normally leave home 7:30 every morning.  Now, again,22

in the rear, you're talking about coming into the23

alley.  And I think you spoke on it.  When you come24

into, in other words, you come either up 4th Street or25
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down 4th Street.  You make a right or left onto1

Savannah Street.2

If you take the first entrance, which is3

our common ground, you got to go through I would say4

to get to her property 12 homes or more.  Okay.  And5

if you take the second exit, which you come in, you6

make a left, you come up right at the back of my7

house, that's where the street is you either go right8

or left.  So when you make the left and go down to the9

dead-end alley, the only way you can get out is back10

out.11

Okay.  If it's something and we do have --12

the other thing is I know without a doubt all of those13

buildings that they have built on Savannah Street,14

they don't have adequate parking.  And we're going to15

have a problem just back there.  So those are my16

concerns, it's the parking, you know.  And the pickup17

and like I said I spoke with her and she has made an18

effort to change, you know.  So those are my basic19

concerns.20

CHAIRPERSON GRIFFIS:  Excellent.  Thank21

you very much, Mr. Chubbs.22

MR. CHUBBS:  Okay.23

CHAIRPERSON GRIFFIS:  So if I understand24

you correctly, your biggest issue is the pickup times25
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where parking spaces are utilized for the pickup.  And1

then you have some concern as if you moved it all into2

the back, accessing off the back, how that might cause3

some congestion, maybe some safety issues.  Is that4

correct?5

MR. CHUBBS:  Uh-huh, uh-huh.6

CHAIRPERSON GRIFFIS:  Good.  Thank you.7

MR. CHUBBS:  I do have one other question.8

Maybe Mr. Moore can tell me.  I know this is basically9

for handicap, but -- and the other thing, the only10

thing we want, when I say we, I'm speaking of myself,11

is if you intend to do something to change our12

community, please, consider the homeowners, the home13

to people who live there, because they know how14

dedicated we are to trying to maintain our beautiness15

and they contribute a lot.  I won't take that away16

from them.17

But like that 15 minutes sign, that was18

put up there.  Now, once we had a problem of a lot of19

people parking on Martin Luther King catching the20

Metro downtown, leaving their cars all day.  And I21

don't know what it is, but they always seem to get22

right in front of my door, okay.  And I discussed of23

getting permit parking.24

CHAIRPERSON GRIFFIS:  Yes.25
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MR. CHUBBS:  Now, they told me in order1

for me to get zoned permit parking, it had to be 512

percent wanted it.  The sign went up, we didn't know3

anything about it.4

CHAIRPERSON GRIFFIS:  Yes.5

MR. CHUBBS:  Okay.  How did that happen?6

CHAIRPERSON GRIFFIS:  Interesting point.7

Okay.  8

MR. CHUBBS:  Okay.  9

CHAIRPERSON GRIFFIS:  Any other questions?10

Mr. Hood?11

COMMISSIONER HOOD:  Mr. Chairman, I have12

just two questions to either Mr. Chubbs or Mr. Bell,13

if you can answer.  Did you all participate in dealing14

with this case at the ANC Commission meeting?  And who15

is your Single Member District Commissioner, if you16

know?17

MS. BELL:  I do.18

MR. BELL:  Mary Cook.19

COMMISSIONER HOOD:  You might want to turn20

your microphone on.21

MR. BELL:  The person is Mary Cook.  And22

this issue was not brought up at the ANC meeting at23

the time we had a meeting.  It was something totally24

different that we were discussing.25
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COMMISSIONER HOOD:  Okay.  1

MR. BELL:  We knew about something of this2

matter, but we really didn't get into it until we got3

the letters from the Zoning Board, you know, telling4

us what was going on.5

COMMISSIONER HOOD:  Okay.  6

MR. BELL:  We had some idea.  We had some7

idea, but we didn't know, basically, what was going8

on.9

COMMISSIONER HOOD:  Okay.  So my next10

question.  Okay.  I'm satisfied with your answer.  My11

next question, and Mr. Chubbs, did you want to expound12

on that or you --13

MR. CHUBBS:  Yes, well, I was with -- I14

was at the ANC meeting when we discussed this, you15

know, about the addition, so I did know.16

COMMISSIONER HOOD:  Okay.  17

MR. CHUBBS:  Okay.  18

COMMISSIONER HOOD:  Now, let me ask you,19

let me just get right to the grind of this, let me ask20

you, the request is for 10 additional kids and also,21

I think, three additional staff.  The way it exists22

now, you already have a circus.  So your testimony,23

you feel that you already have some adverse impacts24

the way it exists now.  Am I correct?25
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MR. BELL:  Um-hum.  Correct.1

COMMISSIONER HOOD:  So adding some more2

would just add to that.3

MS. BELL:  Yes.4

COMMISSIONER HOOD:  That's your testimony.5

MR. BELL:  Yes.6

MS. BELL:  Yes.7

COMMISSIONER HOOD:  Okay.  Thank you.8

VICE CHAIR MILLER:  I'm sorry.  I didn't9

really hear you say that, because I thought that we10

were saying that you were concerned about the11

additional cars coming into the alley, that there12

wasn't a problem right now with the number of cars13

coming into the alley.  That if the -- this is what I14

understood and so correct me if I'm wrong.  But you15

were concerned about Mr. Moore's proposal that they no16

longer be allowed to drop off in the front, which17

would bring many more cars to the back by your homes.18

MR. BELL:  No, ma'am, no, ma'am.19

VICE CHAIR MILLER:  No?  Okay.  20

MR. BELL:  You misunderstood.21

VICE CHAIR MILLER:  Could you clarify?22

MR. BELL:  We were saying that the cars --23

the kids are being dropped off around the front.  Our24

concern was Mr. Moore was, I guess, initiating his25
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plans or conversation was to remove the cars off the1

avenue and bring them around to the back.  No,2

absolutely no.3

VICE CHAIR MILLER:  Right.4

MR. BELL:  The way that it went in5

development, it's designed to have people coming off6

the backside.  You have an apartment building complex7

that's 90 percent completed.  You have homeowners8

that, you know, we have two car spaces.9

CHAIRPERSON GRIFFIS:  Right.  Her question10

is -- she understands that.  If I could have you turn11

your microphones off, then we won't get that feedback.12

MR. BELL:  Okay.  13

CHAIRPERSON GRIFFIS:  The issue is then14

currently, do you have difficulty or do you think the15

current situation has caused some concern or problems?16

MR. BELL:  Not with the parking.  Not with17

drop-offs.  You know, maybe you want to speak to my18

colleague down there.  On my end, no.  I leave too19

early to give any statements on the parking and the20

drop-off situation.  I'm at work, so I really couldn't21

give you testimony on that.22

CHAIRPERSON GRIFFIS:  Right, right.  Okay.23

I think we're pretty clear.  I think you did bring up24

an interesting point and Mr. Chubbs, I think we're25
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clear on his issue.  Any other questions from the1

witnesses, people, persons?2

MR. CHUBBS:  Can I say one other thing?3

CHAIRPERSON GRIFFIS:  Briefly.4

MR. CHUBBS:  Just briefly.  One suggestion5

that I had made to Mrs. Rasheed is at the rear of each6

house they have two parking spaces.  Okay.  So that's7

six parking spaces that they can utilize for their8

employees and them.  And if that was utilized, this9

area from back here would be so they could pull in and10

drop-off or pickup.11

See, all this over here would be vacant,12

rather than they parking their cars or their bus out13

there in these spots.  The mothers and the fathers14

bring their children in, they could have all, let's15

say, one, two, three, four, I would say at least five,16

at least six parking spaces that they could pull into17

and go out.  But if they come and they are parked on18

the street and the employees are parked on the street,19

then they are going to double park and run in with the20

kids or they are going to come up here in front of our21

place.22

CHAIRPERSON GRIFFIS:  That's an excellent23

point that we need to coordinate and program the24

employee parking, the residents' parking and then the25
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drop-off and pickup.1

Ms. Rasheed, you wanted to make a2

statement?  Is that correct?  Okay.  Ms. Rasheed,3

we'll go to you then for closing remarks or comments4

based on the testimony that you have heard.5

MS. RASHEED:  Okay.  In terms of Mr.6

Chubbs, this issue was discussed at the ANC meeting.7

There were Wilburn Mews residents there, including8

myself, which I am one and I really would wish that I9

could stop being looked at as just someone who has a10

business on the complex and not being a resident as11

well, because I am.  Also, this was -- we just talked12

about this and the suggestion that he made and it was13

immediately implemented when we went back.14

My staff do not park on the front.15

Workmen do not park on the front.  We even have a16

street across us.  There is parking across the street.17

So I can't take blame for everyone who parks in front18

of his house, because my people don't stay there a19

long time and I have already instructed my parents.20

We have also told them from the ANC meeting, and I21

came back because a lot of them were there, the22

parents of the children, because I had them, because23

they need to know the issues that are concerning them24

and the center.25
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So I let them know that we do have unhappy1

neighbors.  If you are doing this, we need to stop2

immediately.  That was including staff, so everyone3

was instructed not to park in front of the 15 minute4

parking.  All the parking that is behind that are my5

residences.  So if I had six children and we decided6

to park there, I don't really see where that would be7

a problem, because it's in front of my residence.  And8

that's the only part that we have been using.9

Where the 15 minute parking begins, I have10

instructed my people not to park on the other side of11

that.  So, Mr. Chubbs, I know you probably think that12

it's me, but I can't take blame for everybody who may13

be getting out and parking on the -- going to the14

Metro or whatever.  But I have instructed my people,15

because I have respected what you asked me to do and16

that's what we implemented immediately.17

Okay.  So and even if you think that it's18

any of our people, then we need to be able to speak to19

them to let them know you are violating what we had20

put as part of our policy, because we made that part21

of our policy.  Okay.22

In terms of Mr. Bell, he was also there23

and his wife.  The issue -- I don't want -- I want us24

to be able to separate what is your personal feelings25
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about me versus what I am actually providing.  I think1

they have a lot of personal issues that really need to2

be ironed out, maybe with having a mediator.  What the3

ANC had decided as well is that maybe we can discuss4

maybe some of the issues that they maybe have problems5

with me, where she would be present, that's Ms.6

Cuthbert, that we could sit down and just iron out7

some of the problems that we may have.8

Their son attended our program.  Their9

grandson attended our program, Mr. Chubbs' children in10

some way or another.  We need to be able to work this11

out.  I never have seen us as being a part of the12

community where we have taken away from the community.13

I have always seen us as being able to enhance the14

community.15

Anything that I wanted to do, I have16

always run it by the association in terms of even my17

services to them or either monetarily.  The area in18

question for 3332, the house that I just purchased, I19

went to a meeting that we had where we had the20

policemen in the area to show up to this meeting.  Mr.21

and Mrs. Bell had typed up an agenda.22

This house in question was on the agenda23

as a crack house, a house that they really had24

problems with, wanted to know what was going to happen25
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to that house, how we could enforce more police,1

because they had so much traffic coming through there,2

people sitting on the wall and everything.3

Before they had their next meeting, I had4

purchased the house.  I eliminated the problem5

totally.  There is no one sitting on that wall6

anymore.  There are no more people sitting there7

throwing bottles and bricks and everything.  And prior8

to that, in terms of the electrical box, they couldn't9

even get to the electrical box because the grass was10

so high it would come up to your hips.11

And then with the unruly people who were12

in the area, they couldn't even get down there and if13

they did, they had to pass through them.  Now, I have14

no objections to them doing what they need to do.15

It's clean.  It's accessible to them, so that is not16

an issue.  In the future, what we have for planning,17

we met the gentleman that came in terms of the18

superintendent.  I will -- my parking, we're going to19

put mulch there, plant flowers and it -- to enhance20

it.  But prior to that, it was just a haven for people21

to just pass through and it was a danger to the22

community.  What I have done now is, I mean --23

CHAIRPERSON GRIFFIS:  Right.24

MS. RASHEED:  I put some logs when we cut25
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the trees down.1

CHAIRPERSON GRIFFIS:  Let's get2

specifically --3

MS. RASHEED:  Okay.4

CHAIRPERSON GRIFFIS:  -- into the child5

care center specifics that we need to look at.6

MS. RASHEED:  Yes.7

CHAIRPERSON GRIFFIS:  I mean, I think if8

you have lived there --9

MS. RASHEED:  Okay.  Well, I'm just -- you10

know, in terms of trying to address their issues --11

CHAIRPERSON GRIFFIS:  I understand that.12

MS. RASHEED:  -- in terms of where we are.13

We need to be able to separate what's personal and14

what we're actually doing.15

CHAIRPERSON GRIFFIS:  Understood.16

MS. RASHEED:  And that's what I'm17

responding to.18

CHAIRPERSON GRIFFIS:  Okay.  And what19

about drop-off/pickup for the Board's understanding of20

what's really going to -- which is what we're dealing21

with in terms of deciding whether we would approve an22

increase of enrollment and staff.23

MS. RASHEED:  I think that currently and,24

as he could say, we don't have a traffic problem.  I25
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open up at 7:00.  He leaves at 7:30, but he is a1

Metrobus driver.  Okay.  So he does frequently come2

home and park his vehicle in the front, so he can3

testify to the point of how much traffic that comes4

in.5

Mr. Bell has also stopped his bus.  While6

we were cleaning up the area, he stopped the bus at a7

non bus stop area where he had -- he got out and made8

unruly comments to me because I was cleaning up the9

area.  So I can't see how I'm causing a problem when10

he's driving his bus and he stops the bus to comment11

on what I'm doing while the passengers are on there.12

CHAIRPERSON GRIFFIS:  Do you have a bus?13

MS. RASHEED:  I have a 15 passenger van.14

CHAIRPERSON GRIFFIS:  And where does that15

park?16

MS. RASHEED:  And it's parked on my17

property.  I never park anywhere else but on my18

property.  And sometimes we don't even bring it every19

day unless we're having a field trip.20

CHAIRPERSON GRIFFIS:  Where would it be if21

it wasn't there?22

MS. RASHEED:  We have off parking or we23

can cross -- park across the street, as well, or in24

front of our residence.25
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CHAIRPERSON GRIFFIS:  Okay.1

MS. RASHEED:  But since the meeting we2

have been parking in the rear.3

CHAIRPERSON GRIFFIS:  Sure, sure.  Okay.4

Anything else?5

MS. RASHEED:  No, that's it.6

CHAIRPERSON GRIFFIS:  Excellent.  Very7

well.  Board Members, I think we have heard an awful8

lot today.  I would like to set this for a decision9

making.  We do our decision makings on the 1st of the10

month.  The next Tuesday would be the 7th of March.11

In the meantime, I would like to have some additional12

information submitted into the record by Wednesday13

next at 3:00.14

First of all, I think, Ms. Rasheed, it15

would be very helpful.  I think I finally found the16

diagram that you were referring to and it's on the17

plat plan.18

MS. RASHEED:  Yes.19

CHAIRPERSON GRIFFIS:  I think it would be20

very helpful if, with that and maybe with some21

narrative, if you would put together what your actual22

drop-off and pickup program will be, meaning we need23

to understand it fully.  So if we went out there and24

watched your operation, we could say you're either in25
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conformance with it or not in conformance with it.1

That would take into account some of the testimony and2

questions that you have heard today.3

I think, Mr. Moore, I will avail him.  I'm4

sure he would be open to looking at that with you5

briefly as his time allows and doing an assessment of6

the drop-off and pickup as he has also talked to DDOT7

on that.8

I think the other thing we would like to9

get is clarification on the curbside schedule, what is10

allowed or not allowed.  Snow emergency, we all know11

what that is and those $200 tickets come nice and easy12

in those big snowstorms, but what is it during the13

rush hour, so we have an understanding of what the14

reality is for it.  And then that's all I have in15

terms of my notes unless others have other --16

MS. RASHEED:  I have one letter, too.17

CHAIRPERSON GRIFFIS:  Yes.18

MS. RASHEED:  With the resident who is on19

the opposite side of me.20

CHAIRPERSON GRIFFIS:  Sure.21

MS. RASHEED:  In terms of her driveway is22

also available to me and also statements that she has23

made concerning that she has no objection to what24

we're doing at this point, if I could submit this as25
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well.1

CHAIRPERSON GRIFFIS:  Sure, sure.  Ms.2

Bailey will take it and we can put that into the3

record.  What about other additional -- Ms. Miller?4

VICE CHAIR MILLER:  Well, it's addressed5

to Ms. Rasheed.  I have two points.  I guess one is if6

you could describe what your current practice is,7

drop-off and pickup, and, you know, if that's what you8

want to continue, that would be -- you know, that's9

one of the options.  We just want to know what you are10

proposing.11

And, secondly, Mr. Moore also has made a12

recommendation, number two, that an appropriate number13

of staff be assigned to escort children between the14

drop-off/pickup location into the center.  So I think15

it would be helpful to our evaluation if we knew what16

the process is right now for escorting children and17

what you want it to be even if it may be the same.  I18

don't know what an appropriate number is, whether you19

think -- what you would be proposing.20

MS. RASHEED:  You want me to put that in21

writing or you want me to comment about that now?22

VICE CHAIR MILLER:  I think in writing.23

CHAIRPERSON GRIFFIS:  No, I would put it24

all together.25
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MS. RASHEED:  Okay.1

CHAIRPERSON GRIFFIS:  I see those as all2

together.3

MS. RASHEED:  Okay.4

CHAIRPERSON GRIFFIS:  You know, how you're5

proposing it.  If someone is dropping their child off,6

what happens?  How many staff are there, what the7

availability is, the like.8

MS. RASHEED:  Okay.9

CHAIRPERSON GRIFFIS:  Okay.  What else?10

Anything else?  All set?  Very well.11

MS. RASHEED:  Is a videotape admissible to12

sort of kind of give you a feel?13

CHAIRPERSON GRIFFIS:  Is it?14

MS. RASHEED:  Yes.15

CHAIRPERSON GRIFFIS:  What videotape?16

MS. RASHEED:  I mean, just for me to show17

you just how a course of a day looks like.  No?  Okay.18

I thought it may help.19

CHAIRPERSON GRIFFIS:  I think we're pretty20

clear on it.21

MS. RASHEED:  Oh, okay.22

CHAIRPERSON GRIFFIS:  I think, you know,23

if you wanted to, with your diagrams of drop-off and24

pickup, add more photographs.25
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MS. RASHEED:  Okay.1

CHAIRPERSON GRIFFIS:  But the difficulty2

is be careful because -- well, there it is.3

MS. RASHEED:  Okay.4

CHAIRPERSON GRIFFIS:  We don't need a lot5

more.6

MS. RASHEED:  Okay.7

CHAIRPERSON GRIFFIS:  I think the Office8

of Planning's aerial, if you work off of that diagram,9

that is something that we already are familiar with10

now.  Okay.  Anything else then?  Everyone clear?11

Very well.  Thank you, Ms. Rasheed, very much.  Mr.12

and Mrs. Bell, thank you very much.  We appreciate you13

coming down here.  Mr. Chubbs, a pleasure.14

And we will see you, of course, on the 7th15

for the decision making, which means there is no other16

additional testimony provided or evidence.  So you're17

welcome to be here to hear our deliberations, but we18

won't have any sort of discourse or any opportunity to19

speak with you.20

MS. RASHEED:  Okay.21

CHAIRPERSON GRIFFIS:  So 3:00 Wednesday22

next.  Ms. Bailey has all of that.  If you have23

questions, the Office of Zoning staff is excellent.24

They will be able to answer those questions, but by25
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next Wednesday it should be in the record for our1

deliberations on the following.  Yes, Mr. Chubbs?2

MS. RASHEED:  Thank you.3

MR. CHUBBS:  Will we know your decision?4

I hope that --5

CHAIRPERSON GRIFFIS:  Well, it's a public6

forum in which our decisions will be made, so you can7

be here and listen to us and you'll hear it right away8

or you could call in or you could wait and see, it9

will be posted on the website, what the decision is.10

But, you know, if you want immediacy, the best is to11

be here or to call in after.12

MR. CHUBBS:  Okay.  Thank you.13

CHAIRPERSON GRIFFIS:  Good.  Thank you all14

very much, we do appreciate it.  Ms. Bailey, is there15

anything further for the Board this morning?16

MS. BAILEY:  No, Mr. Chairman, not for the17

morning session.18

CHAIRPERSON GRIFFIS:  Excellent.19

MS. BAILEY:  The reason I hesitated is20

because I don't know if there is anyone in the21

audience, but the Kesher Israel Congregation Church22

was withdrawn just in case someone is here for that,23

but we'll take that up at the top of the afternoon24

session.25
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CHAIRPERSON GRIFFIS:  Excellent.  For the1

afternoon case, that one case is withdrawn.  Okay.2

Very well.  If there is nothing further for the3

morning session, let's adjourn the morning session.4

(Whereupon, the Public Hearing was5

recessed at 12:51 p.m to reconvene at 2:27 p.m. this6

same day.)7
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A-F-T-E-R-N-O-O-N S-E-S-S-I-O-N1

2:27 p.m.2

CHAIRPERSON GRIFFIS:  Good afternoon,3

ladies and gentlemen.  Let me call to order the 21st4

of February 2006 afternoon Public Hearing of the Board5

of Zoning Adjustment of the District of Columbia.  My6

name is Geoff Griffis, Chairperson.  Joining me today7

is Vice Chair, Ms. Miller, and also Mr. Etherly.8

Representing the National Capital Planning Commission9

is Mr. Mann and representing the Zoning Commission10

with us this afternoon is Mr. Hood.11

I'm going to go very quickly to make up a12

little bit of time.  We appreciate everyone's13

patience.  Our morning session went over.  However,14

copies of today's hearing agenda are available for15

you.  Hopefully, you won't need to spend a lot of time16

going through that figuring out where you are.  But,17

importantly, however, we do ask that you turn off cell18

phones and beepers, at this time.19

We normally would be broadcasting in20

several fashions.  Soon we will, after this great21

renovation, be back on the web so that we will be22

broadcasting live.  However, we are not doing that23

today.  But, importantly, we are creating the official24

transcript.  The Court Reporter is sitting on the25
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floor to my right.  He is creating that transcript.1

Attendant to that there are several very2

important things.  First of all, we would ask everyone3

to fill out witness cards, two witness cards.  There4

should be some at the table where you entered into.5

They should go to the Court Reporter prior to coming6

forward to speak to the Board.  Once you are ready,7

make yourself comfortable in front.  You will need to8

state your name and address for the record once.9

Obviously, that way we can give you credit for all the10

important things you're going to say on the official11

transcript.12

As we have one case that has fallen off13

the agenda this afternoon, we have just an appeal, as14

I understand our schedule.  And, therefore, the order15

of procedure for our appeal this afternoon will be16

first statements and witnesses of the appellant.  We17

will then go to the Zoning Administrator, the18

Government's official case presentation.19

Third, we will hear the case of the owner,20

lessee or any property owner that is duly recognized21

for the proceedings.  Fourth would be the ANC within22

which the property is located.  Fifth is going to be23

the intervenor's case ,if we establish any24

intervenors, and sixth, we will go back to any25
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rebuttal or closings by the appellant.1

It should be known cross examination is2

well-covered in our regulations and let me summarize3

here.  First of all, cross examination is allowed by4

all those participants because we will have5

established parties who are standing in an appeal.6

You are able to cross examine any witnesses that are7

presented.8

That cross examination will be directed by9

myself and it will be curtailed based on substance and10

time, meaning it should not be duplicative.  It should11

be direct, simple questions, concise questions,12

concise answers.  Cross examination, I don't need to13

tell all the attorneys in the room, but I like saying14

it anyway, but it is an important aspect of any15

proceeding, case, hearing or appeal.16

But the importance is to invoke17

information that is useful for the Board's18

understanding of the failings of a case or the19

substance of a case, so expressing an awful lot of20

tangents will not be able to continue and I will give21

that direction at the time, as appropriate.22

Please, note, of course, at the conclusion23

of our appeal hearing the record will be closed,24

meaning everything that the Board deliberates on and25
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makes its decision on will be put together today in1

this hearing and after which no other information2

would be accepted into the record, except that which3

we specifically require and we will be very specific4

if additional information is coming in and when that5

should be put into the record.  It is a very important6

aspect because one should not assume that we know7

certain things and we should be directed specifically8

to that information, which we will need to deliberate9

on.10

The Sunshine Act requires that all our11

proceedings, appeals cases, variances, special12

exceptions, are held in the open and before the13

public.  We do enter into Executive Session both14

during or after hearings on cases and that is for the15

purposes of reviewing the record or deliberating on16

cases.  Our Executive Sessions are allowed in our17

rules and regulations and they are also allowed under18

the Sunshine Act.19

We will make every effort to conclude at20

a rational time before 6:00 today.  I will update21

people of the schedule if we get even close to that22

hour this afternoon.  Attendant to the rest then, let23

me say a very good afternoon to Ms. Bailey on my very24

far left with the Office of Zoning.  Closer to her is25
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Ms. Rose.  Representing the Office of Attorney1

General, Ms. Monroe and Mr. Moy with the Office of2

Zoning.3

Actually, before I move ahead any further,4

I'm going to ask that all those folks present today5

that will be addressing the Board providing testimony,6

I would ask you to, please, stand and give your7

attention to Ms. Bailey.  She is going to swear you8

in.9

MS. BAILEY:  Please, raise your right10

hand.11

(Whereupon, the witnesses were sworn.)12

MS. BAILEY:  Thank you.13

CHAIRPERSON GRIFFIS:  Excellent.  Thank14

you all very much.  At this time then, we can15

entertain preliminary matters.  Preliminary matters16

are those which relate to whether a case will or17

should be heard today, questions of -- well, if you18

have motions for withdrawal or postponement or19

continuances or whether proper and adequate notice had20

been provided, these are elements of preliminary21

matters.  If you have one, you can come forward and22

have a seat at the table in front indicating such.23

I'm going to ask Ms. Bailey if you're24

aware of any preliminary matters for the Board's25
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attention at this time.1

MS. BAILEY:  Mr. Chairman, the only2

preliminary matter, as you had indicated earlier, that3

is the application of Kesher Israeli Congregation,4

17407, was withdrawn.  That is the only preliminary5

matter there is for the next case, but it is specific6

to that case.7

CHAIRPERSON GRIFFIS:  Excellent.  Thank8

you very much.  No official Board action is required,9

of course, in that withdrawal for the afternoon.10

Let's move ahead then and it seems like11

we're going to get right into the preliminary matters.12

So why don't we call the case, Ms. Bailey, and we can13

-- unless there is any objection from the14

representatives here, we'll call the case and we'll15

get into any of the elements within the case16

presentation.17

MS. BAILEY:  Appeal No. 17414 of Geraldine18

Rebach and Jeffrey Schonberger, pursuant to 11 DCMR19

section 3100 and 3101, from the administrative20

decision of the Zoning Administration, Department of21

Consumer and Regulatory Affairs to issue Building22

Permit No. B456380, dated October 30, 2003,23

authorizing the construction of a two story detached24

garage.25
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Appellant alleges that DCRA erred by1

allowing the said permit for construction to be issued2

in violation of 11 DCMR section 199, 404 and 2500.5.3

The property is zoned R-1-B and it's located at 53624

27th Street, N.W., Square 2292, Lot 27.5

CHAIRPERSON GRIFFIS:  Excellent.  Thank6

you very much.  Okay.  Why don't we introduce7

everybody for the record.  We'll start on my right and8

we'll go straight down the panel and I'll come back to9

preliminary matters.10

MR. GREEN:  Yes.  My name is Matthew J.11

Green, Jr.12

CHAIRPERSON GRIFFIS:  Excellent.  And I'm13

going to interrupt you with that beautiful voice, of14

course, we always look forward to, but we need that on15

a mike so it gets recorded.16

MR. GREEN:  Thank you, Mr. Chairman.17

CHAIRPERSON GRIFFIS:  Certainly.18

MR. GREEN:  Good afternoon, Mr. Chairman,19

Members of the Board.  My name is Matthew J. Green,20

Jr. and I am an Assistant Attorney General from the21

Department of Consumer and Regulatory Affairs.22

MR. CREWS:  I'm Bill Crews.  I'm the23

Zoning Administrator for the District of Columbia.24

CHAIRPERSON GRIFFIS:  Indeed.  Welcome,25
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Mr. Crews.1

MR. CREWS:  Thank you.2

CHAIRPERSON GRIFFIS:  We have been3

awaiting -- no, we haven't been awaiting, actually.4

MR. SCHONBERGER:  Hi.  I'm Jeffrey5

Schonberger.  I am one of the appellants.  Do I need6

to state my address?7

CHAIRPERSON GRIFFIS:  Excellent.8

MR. SCHONBERGER:  5341 28th Street, N.W.9

CHAIRPERSON GRIFFIS:  Thank you.  Ms.10

Ferster?11

MS. FERSTER:  Andrea Ferster, counsel for12

appellants.13

MR. CARROLL:  Good afternoon.  Thomas14

Carroll with the Law Firm Holland and Knight15

representing the property owners, the Micheal Sears16

Trust and it's beneficiaries, Matthew and Amy Epstein.17

CHAIRPERSON GRIFFIS:  Excellent.  Mr.18

Sher?19

MR. SHER:  And I'm Steven Sher, the20

Director of Zoning and Land Use Services with the Law21

Firm of Holland and Knight.22

CHAIRPERSON GRIFFIS:  Okay.  Good.  And,23

Mr. Green, did you want to begin?24

MR. GREEN:  Thank you very much, Mr.25
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Chairman.1

CHAIRPERSON GRIFFIS:  You need that2

microphone on.3

MR. GREEN:  Again, thank you, Mr.4

Chairman, Members of the Board.  It is our contention5

that this appeal failed should not be granted.  It6

should be dismissed because the appellants failed to7

file the appeal within the 60 days of their knowledge8

of the Agency action.9

I would point out in the briefs that have10

been filed our reference to the Tolkes case, which11

cites to Beall versus the District of Columbia Rental12

Housing Commission, and it stands for the proposition13

that the court, once it reviews something that has14

been timely filed, it can consider it.  If the matter15

has not been timely filed, then it must be dismissed.16

CHAIRPERSON GRIFFIS:  Good.  So let me17

just summarize.18

MR. GREEN:  I would --19

CHAIRPERSON GRIFFIS:  And I will let you20

address this.  I have taken it a little bit out of21

order just to start on my right, but I wanted to22

establish the fact that you are in support of the23

motion to dismiss.24

MR. GREEN:  I certainly am.25
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CHAIRPERSON GRIFFIS:  Based on timeliness.1

MR. GREEN:  On timeliness.2

CHAIRPERSON GRIFFIS:  Good.  We're going3

to go to Mr. Carroll because it's your motion.4

MR. CARROLL:  Thank you.  I will just back5

up just slightly to begin again.  Again, for the6

record, Tom Carroll.7

CHAIRPERSON GRIFFIS:  Good.  And I'm8

sorry.  We're going to get feedback for some reason9

this afternoon, so we're going to bug you about all10

these mikes on and off.11

MR. CARROLL:  This appeal concerns the12

Building Permit 456380 issued on October 30, 2003 for13

the construction of a new single family dwelling and14

a two story detached garage at 5362 27th Street, N.W.15

and, particularly, the appellant's appeal from the16

decision preventing the construction of a two story17

garage.18

Appellants filed their appeal of the19

permit on August 9, 2005.  On February 7th the20

appellants filed a request to amend their appeal to21

include Building Permit 476241, which was issued on22

August 10, 2005 revising the original permit to23

reflect new ownership and complete construction in24

accordance with the approved plans.  No new zoning25
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decision was made at that time.1

Under 11 DCMR section 3112.2, an appeal2

regarding administration and enforcement of the Zoning3

Regulations must be filed within 60 days from the date4

the person appealing the decision had notice or5

knowledge of the decision complained of.6

The appellants had notice of this zoning7

decision at least in May of 2004 when they notified8

the prior owner of the property that they objected to9

the construction of the second story on the garage,10

and that they believed it did not comply with the11

Zoning Regulations.  I would point you to Exhibit 3 of12

the appellant's statement, which is a letter from one13

of the appellants to the prior property owner.14

Instead of filing an appeal at this time,15

at that time, the appellants chose to negotiate with16

the prior owner of the property and, apparently, the17

appellants claim that the original owner acquiesced to18

their objections and agreed to only build a one story19

garage.  The permit for the two story garage, however,20

was never revised.  It was never revoked and the21

appellants never filed the appeal of the permit.22

We believe that the prior owner finished23

the first story of the garage sometime in December of24

2004.  There was a sale of the property in early 2005.25
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The Epsteins, who are now the current owners, were1

never party to any of those discussions between the2

appellants and the prior property owner and the3

Epsteins aren't bound by any of those discussions or4

any agreements that may or may not have been made.5

Construction of the second story of the6

garage was started under the first permit and7

completed pursuant to the second building permit, the8

476241.  Notwithstanding their discussions with the9

prior owner, the appellants were not relieved of their10

responsibility to file their appeal in a timely11

fashion.  Particularly, if they felt that there was a12

zoning decision that was in error, their proper route13

to correct that error was to file an appeal, not to14

enter into any negotiations with the prior owner.15

The D.C. Court of Appeals and this Board16

in particular have found on several occasions that17

parties who choose to engage in negotiations or other18

ways to resolve a dispute do not extend the time19

whereby they must file their appeal.  In our motion we20

cite to the Waste Management case where the court21

found that the appellant's choice to concentrate on22

other avenues did not excuse its delay in failing to23

note an appeal.24

And also in the Waste Management case,25
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they go on to cite the Woodley Park case whereby the1

court found that even though there were efforts to2

resolve the dispute through negotiations, those3

efforts did not excuse the delay in filing or noting4

an appeal, and that the appellants couldn't escape5

their failure to file the appeal and even given the6

fact that their opponent may not have negotiated with7

them in good faith.8

In a case decided by this Board in Appeal9

No. 14054, the appeal of Robert Love, the Board10

dismissed the appeal of a building permit because it11

was not timely.  In that case, the appellant chose not12

to immediately file an appeal, but instead to resolve13

any problems and issues through letters and meetings14

with D.C. counsel, D.C. staff at the various agencies15

and the Mayor's Office even.16

But the Board found that despite his17

attempts, well, that the appellant's attempts to18

resolve these issues to his -- the other means was his19

own choice.  His failure to resolve the matter did not20

change in any way the fact that he was advised that he21

had a right to appeal and nor did it lessen the impact22

that the passage of time had on the construction which23

was taking place.24

The Board concluded in finding that the25
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appellant's choice of pursuing other possible remedies1

foreclosed his right to appeal to the Board.  As I2

said, also, the Court of Appeals has repeatedly stated3

that timeliness of an appeal is jurisdictional and if4

the appeal is not timely filed, the Board is without5

power to consider it.6

Here the original permit was issued7

October 30, 2003.  The appeal was noted October 9,8

2005, approximately, 588 days past the 60 day appeal9

period.  Even given the fact that the appellants may10

not have known immediately as to the extent of the11

construction, they definitely did know in May 2004,12

which is more than a year prior to them filing their13

appeal.14

So it is our contention that in this case15

the appellants are simply untimely in filing their16

appeal and the motion should be granted to dismiss the17

case.18

CHAIRPERSON GRIFFIS:  Excellent.  Thank19

you very much for that summary of the motion to20

dismiss.21

Do you agree that the Board would have the22

proper authority or jurisdiction to find an23

extenuating circumstance that would find this timely?24

MR. CARROLL:  Yes, the regulations do25
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allow for that.1

CHAIRPERSON GRIFFIS:  Okay.2

MR. CARROLL:  If the appellant provides3

you with such information.4

CHAIRPERSON GRIFFIS:  Good.  And,5

obviously, you're pointing us to the facts that there6

are none, that they should have done it and this isn't7

timely.  Ms. Miller, a follow-up question?8

VICE CHAIR MILLER:  Why was a revised9

permit issued?10

MR. CARROLL:  There was a change of11

ownership and, originally, the Epsteins had contacted12

DCRA before moving ahead with its construction.  They13

were informed that they did not need a new permit.14

Therefore, they started and then a stop work order was15

issued for the site.16

VICE CHAIR MILLER:  So --17

MR. CARROLL:  After the --18

VICE CHAIR MILLER:  I'm sorry.  Were they19

constructing in July 2005 under a valid permit or not?20

MR. CARROLL:  It was under the old permit21

and, at the time, DCRA had considered that to be22

valid.23

VICE CHAIR MILLER:  DCRA considered it to24

be valid, but then why did they issue a revised25
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permit?1

MR. CARROLL:  It could be that -- I can't2

answer that.3

CHAIRPERSON GRIFFIS:  Shouldn't you ask4

DCRA?5

VICE CHAIR MILLER:  I will ask DCRA the6

same question.7

MR. CARROLL:  However, I will follow-up to8

say that after the stop work was issued, we went and9

met with DCRA and a second permit was issued, as you10

say, simply to change, reflect a change in the11

ownership, and to complete construction in accordance12

with the plans that were approved and no new zoning13

decision was made.14

VICE CHAIR MILLER:  Once the garage was15

completed by the previous owner, do you think there16

was still a case or controversy existing, which would17

give the appellant reason to file an appeal based on18

the old permit?19

MR. CARROLL:  The prior owner simply20

finished the first story of the garage.  The permit21

permitted a two story garage.  Therefore, the permit22

was still open.23

VICE CHAIR MILLER:  So you're saying it24

was not moot?25
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MR. CARROLL:  Correct, the permit.1

VICE CHAIR MILLER:  The issue.  I was2

saying the issue about building a second story was not3

moot.4

MR. CARROLL:  I'm just saying by that time5

it was -- the timeliness had already taken effect.  I6

guess I'm not answering that.  I can't hear the7

question.8

VICE CHAIR MILLER:  I'm sorry, what had9

taken effect?  What are you saying had taken effect?10

MR. CARROLL:  The timeliness issue.11

VICE CHAIR MILLER:  Oh, you're saying the12

timeliness had already run?13

MR. CARROLL:  Correct.14

CHAIRPERSON GRIFFIS:  Any other questions?15

Ms. Ferster?16

MS. FERSTER:  Thank you.  As we understand17

the arguments by the owners, they believe that we18

filed the appeal too late and then in the papers I19

think that the D.C. Government has submitted also,20

they argue that the appeal was filed too early, which21

I assume are alternative arguments, but I'm going to22

address both of them.23

CHAIRPERSON GRIFFIS:  Well, let's clarify24

because I think it's my understanding, from DCRA,25
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you're going to say we have at issue two permits and1

two dates.  Is that what you're going to address?2

MS. FERSTER:  No, no.  As I understand the3

Government's argument, and I believe the owner also4

made that argument in their papers, they argued that5

while the appeal that the appellants filed was --6

because it was filed two days before the revised7

permit was issued to the new owners that it was too8

early.  And so I'm just going to address that point as9

well.10

CHAIRPERSON GRIFFIS:  All right.11

MS. FERSTER:  Unless you would like me to12

wait until that argument is articulated.13

CHAIRPERSON GRIFFIS:  No.  I mean, I think14

we have read it.  This is just giving you an15

opportunity to brief the motion.16

MS. FERSTER:  All right.17

CHAIRPERSON GRIFFIS:  So go ahead.18

MS. FERSTER:  Okay.  Well, just turning to19

the too late part of the argument on the motion to20

dismiss, it's premised on the notion that the21

appellant should have filed an appeal within 60 days22

after the permit was issued to 27th Street, LLC which23

was the prior owner.  So that would have been -- and24

that permit was issued on October 30, 2003.25
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And we made a proffer in our opposition1

and Mr. Schonberger is also here to provide, you know,2

additional factual testimony on that point, as well,3

that, in fact, of course, the prior owner ultimately4

did not construct the second story addition on the5

garage.  In fact, they constructed a zoning compliant6

garage of one story and then the prior owner sold the7

property to the Epsteins.8

So, in fact, the October 30, 2003 permit9

expired within six months of its issuance under 1210

DCMR 105, so there was no permit from which an appeal11

could have been taken.12

CHAIRPERSON GRIFFIS:  So you're saying the13

original permit issued in October, what was it, 2003,14

had expired?15

MS. FERSTER:  Excuse me?16

CHAIRPERSON GRIFFIS:  The original permit17

that was issued in October 2003 had expired?18

MS. FERSTER:  It had expired within six19

months --20

CHAIRPERSON GRIFFIS:  Within six months.21

MS. FERSTER:  -- of the completion of the22

work.  So there was -- so that permit is now moot.23

CHAIRPERSON GRIFFIS:  How is the24

completion established?25
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MS. FERSTER:  I believe the original, the1

one story garage was completed in --2

CHAIRPERSON GRIFFIS:  Yes, but who would3

establish the completion?  What are you looking for?4

For instance, if I was looking at a commercial office5

building, I would think that a final walk-through and6

a Certificate of Occupancy, but this wasn't issued a7

Certificate of Occupancy, was it?8

MS. FERSTER:  No, the garage was9

completed --10

MR. SCHONBERGER:  The garage was11

completed, approximately, August of 2000 --12

CHAIRPERSON GRIFFIS:  Okay.  I guess I'm13

not being clear.  What we're going to get with this14

room full of lawyers is for me to understand exactly15

specifically what it means to be completed.  In your16

mind it was painted and they parked their car in it.17

I'm just speculating.  It seemed complete.18

But what is it that established19

completeness that then would tell me six months from20

that point my permit is no longer valid?21

MS. FERSTER:  Well, it was under roof, I22

assume.  I mean, that would --23

CHAIRPERSON GRIFFIS:  But is that an24

element of completeness?  Is that the official25
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completion?1

MS. FERSTER:  Well --2

CHAIRPERSON GRIFFIS:  Is that what DCRA3

would say, this is complete, therefore your permit is4

now done or over?5

MS. FERSTER:  Well, I think we can6

probably provide a proffer from our expert on that7

matter.8

CHAIRPERSON GRIFFIS:  Okay.  I'm9

anticipating that that was going to be a stickler.10

MS. FERSTER:  Yes.11

CHAIRPERSON GRIFFIS:  So let's get an12

answer to that one.13

MS. FERSTER:  But let me just --14

CHAIRPERSON GRIFFIS:  Good.  Go ahead.15

MS. FERSTER:  -- finish sort of the16

general framework of the legal argument and then17

perhaps we can fill in the factual gaps or the expert18

gaps after I complete.19

Anyway, our contention is that the October20

30, 2003 permit became moot upon two events21

transpiring.  One was the completion of a one story22

zoning compliant garage and two was the transfer of23

the underlying property to new owners.  At that point,24

the new owners were no longer permitted to construct25
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any addition to the original garage under the old1

permit and, therefore, it would have been -- it was a2

moot permit and no appeal could have been taken to3

that permit.4

Now, what the owners seem to be5

suggesting, and I think this is an important point for6

you to consider, is that the appellant should have,7

essentially, taken an appeal of this permit because8

the underlying plans authorized a two story garage9

within 60 days of the issuance of that permit based on10

the -- even though the current owners had, in fact,11

constructed only a one story garage which was zoning12

compliant based on the contingent future possibility13

that the property could be transferred to a new owner14

and they could then go forward and construct an15

addition, a second story on the garage.16

And that contention has a serious17

rightness problem here because it is premised on the18

notion that appellants would have to take, basically,19

protective appeals based on contingent future20

possibilities or theoretical events that may or may21

not transpire and, in fact, ultimately it would have22

been -- there was no possibility.23

In fact, there was no indeed likelihood24

that the new owners would have constructed a second25
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story addition on that garage.  So at that point it1

would have been premature for the appellants to have2

taken appeal from that original permit and that permit3

is moot.4

Now, the other problem, of course, with5

the argument that they should have taken appeal from6

that permit is that, of course, a new permit was7

issued here and that was what, in fact, the owners8

were required to do if they wanted to construct a9

second story addition on that garage.10

They could not rely on the old permit and11

regardless of what, you know, officials within the12

DCRA may or may not have informally told the owners,13

I think, you know, this Board has time and time again,14

you know, advised parties coming before them that it's15

not a matter of what they tell you down at DCRA, it's16

what the law requires.17

And, ultimately, DCRA ultimately was very18

clear that the new owners had to get their own revised19

permit in order to construct the second story addition20

and that permit was issued in August of 2005.  So that21

is really -- between the summer, July 2005 and August22

2005, that is where the events occurred that would23

have placed the appellants on notice that there is a24

zoning violation that they had to appeal.25
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Now, what, in fact, happened was in July1

of 2005 the owners began illegally constructing a2

second story addition.  Whether it was with informal3

advice from DCRA or not, they began constructing an4

addition and when the appellants learned of that5

construction, they immediately made repeated requests6

to advise the property owners and the relevant7

Government officials that, in fact, the second story8

addition on top of the garage was not zoning9

compliant.10

When those informal efforts failed to get11

the owners to desist from construction, the appellants12

took an appeal and the appeal was, in fact, made13

within 30 days of notice from -- within 30 days from14

the date or -- well, it was within 30 days really from15

when, you know, you had notice that the owners were16

intending to go forward with construction of a garage17

based on a prior permit that was no longer valid.18

CHAIRPERSON GRIFFIS:  So you are appealing19

the prior permit that you are asserting is no longer20

valid?21

MS. FERSTER:  Well, what they were doing22

was appealing the owner's reliance on an invalid23

permit.24

CHAIRPERSON GRIFFIS:  So --25
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MS. FERSTER:  That was pursuant to an1

invalid authorization.2

CHAIRPERSON GRIFFIS:  But let's be clear3

about that.  What is under appeal now is not the4

owner's reliance on a DCRA document or is it?5

MS. FERSTER:  Well, no.6

CHAIRPERSON GRIFFIS:  And, if so, is that7

appealable here?8

MS. FERSTER:  It's the approval because at9

that point it --10

CHAIRPERSON GRIFFIS:  It's the past11

permit.  It's the original permit that was appealed.12

MS. FERSTER:  At that point when the13

appeal was filed, which was in August, it appeared14

that the official position of the DCRA was that the15

prior authorization on the permits to construct a two16

story addition on the garage would permit the new17

owner to go forward and build that.  So that, in fact,18

was what the Governmental actions --19

CHAIRPERSON GRIFFIS:  Right.20

MS. FERSTER:  -- what was noted on the21

appeal form was, in fact, the approval of Rochelle22

Joseph on the permit plans.23

CHAIRPERSON GRIFFIS:  So if I understand24

you correctly then, because the next revised permit is25
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after the appeal was put in, you're saying that there1

are specific circumstances here that made it correct2

in your legal reasoning for the appeal not to have3

been filed until it actually was in August?4

MS. FERSTER:  The earliest this appeal5

could have been filed and not have been premature or6

unright would have been when the owners -- when the7

appellants realized that the new owners were beginning8

to construct the two story addition in reliance on the9

earlier permit.10

CHAIRPERSON GRIFFIS:  Okay.  But this11

premature nature, what you're saying, it would have12

been premature to bring an appeal, you're saying it's13

because it's the intent of the owner and when they14

found intent was not to build a second, then it wasn't15

timely or it was premature to bring an appeal.  Is16

that correct?17

MS. FERSTER:  No, no, it's not the intent.18

In fact, the garage was constructed with a one story--19

it was a one story garage that was constructed and20

completed as one story and then the property was21

transferred.  So nobody had any right to construct22

anything else on that one story structure per that23

original permit.  That permit was just moot.24

CHAIRPERSON GRIFFIS:  But if you follow it25
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logically --1

MS. FERSTER:  And no appeal could have2

been taken.3

CHAIRPERSON GRIFFIS:  If that's correct,4

then you don't have anything to appeal, because if you5

had no right to build a second story, then there is no6

decision to appeal on.  You either have to have one or7

you have to have both together.8

MS. FERSTER:  Well, I mean, I understand9

your quandary and the appellants were, in fact, in10

that same quandary, but because the owners were11

apparently being informed by the D.C. Government that12

they had a right to build under that prior permit,13

they were going forward with construction.14

So in order to protect the appellant's15

right to make a timely appeal, they immediately16

appealed as soon as they learned that the new owners17

were unlawfully, in our view, relying on that prior18

permit.  And, in fact, ultimately the D.C. Government,19

I believe, retracted whatever informal advice they20

were giving to the property owner, because they ended21

up issuing a stop work order on August 9th, at which22

point the owner then applied for a permit as they23

should have done from the start.24

CHAIRPERSON GRIFFIS:  Okay.25
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MS. FERSTER:  And that new permit then now1

-- and the new permit was then issued.  So that sort2

of brings me now to the second point, which I think3

gets at what you're dealing with, which is the point4

that the owners and the Government have made, which is5

they say, well, okay, you're too early.  You filed6

your appeal two days before the permit that really is7

now at issue was issued.  And so, you know, you're8

still out of luck, you're still not jurisdictional,9

and we have a couple of responses to the too early10

argument.11

Now, the first point is that, and I think12

this is something that Mr. Schonberger, in fact,13

astutely pointed out to me that I will just bring to14

your attention, the rule actually doesn't say you need15

to file your appeal within 60 days after the16

Government action is being taken.  It says within.17

And, in fact, two days before the revised permit was18

issued is, in fact, within 60 days of the revised19

permit.  So I will just give that to you because --20

CHAIRPERSON GRIFFIS:  Well, that's really21

pushing logic, isn't it?22

MS. FERSTER:  Because it's just --23

CHAIRPERSON GRIFFIS:  Meaning you can24

appeal an official decision before it happens?25
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MS. FERSTER:  I just thought I would give1

that to you.2

CHAIRPERSON GRIFFIS:  An amusing anecdote.3

MS. FERSTER:  But I just thought I would4

give that to you.5

CHAIRPERSON GRIFFIS:  One I won't soon6

forget.7

MS. FERSTER:  Because, in fact, the plain8

language of the rule doesn't say after.  But, in fact,9

at this point when you think about -- at this point,10

what happened was when the revised permit was issued,11

which is, in fact, a revision to the original permit,12

it, in fact, relied on the exact same approval of the13

Zoning Administrator that was initialed in the14

original permit plans.  And so you have a complete15

concurrence here, if you will, of the Government16

action that was taken on the original appeal and the17

Government action that was the basis of the revised18

permit.19

And so there is no prejudice here to the20

owners for the fact that the revised permit -- that21

the appeal was taken two days earlier than the revised22

permit was issued because, in fact, the exact same23

Governmental action was challenged in each, in the24

appeal and in the revised permit.25
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And what I would also like to point out to1

you is that it is, in fact, an accepted rule of2

construction under judicial rules that when you take3

an appeal to a D.C. Court of Appeals, the rules4

explicitly allow you to take an appeal prior to the5

entry of judgment and that they still -- and that your6

appeal is not too early when you do that.7

That's Rule 442, sorry, 482 and the rule8

is explicitly that, you know, if you take an appeal to9

the Court of Appeals, you are allowed to appeal it10

before judgment is entered on the basis of, basically,11

a decision that you believe -- that has been rendered,12

but not officially entered in the court record and13

that's exactly what happened here.14

Apparently, official decision was made15

within DCRA that the owners were allowed to go forward16

with constructing a second story addition on the17

garage based on these revised -- on the prior Zoning18

Administrator's approval and they went forward and19

began constructing it.  And then the official entry of20

that decision is reflected in the actual revised21

permit, which again says per the Zoning22

Administrator's approval on the prior permit.23

So, you know, if you apply that sort of24

basic judicial principle, this appeal was, in fact,25
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timely because it appeals basically the decision that1

was retroactively ratified really by the revised2

permit itself.  So I think the only other -- so I3

think it's pretty clear that, you know, this appeal4

was filed in a timely fashion, very timely.5

Mr. Schonberger and the appellants were6

very diligent in filing an appeal of what they7

believed to be an erroneous decision by the Zoning8

Administrator within as soon as possible and certainly9

within 60 days of being apprised that the D.C.10

Government believed that it was appropriate to11

construct the second story addition on the garage in12

the way that it was.13

So, in fact, we believe that, you know,14

the appeal was clearly timely filed and not neither15

too early nor too late.  Now, I'm just going to turn16

it to Mr. Schonberger so that he can just clarify some17

of the factual issues and if you have any questions on18

those facts as well.19

MR. SCHONBERGER:  Right.  I just wanted to20

add to the record, to sort of fill in the chronology21

which I think has not yet been stated.22

CHAIRPERSON GRIFFIS:  Okay.23

MR. SCHONBERGER:  I guess the permit was24

issued sometime in the summer of 2003, October 31,25
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2003, originally issued to an entity owned by the1

Zuckerman Brothers.  On that permit that was posted on2

the property, it should be noted that the project is3

described as a single-family dwelling or single-family4

residence with a detached garage.  It does not mention5

a second story on that.6

CHAIRPERSON GRIFFIS:  No, but it says7

according to plans.8

MR. SCHONBERGER:  Plans and plat.9

CHAIRPERSON GRIFFIS:  Okay.10

MR. SCHONBERGER:  That's correct.  And, as11

the construction commenced on the project, the garage12

portion was not yet framed and a neighbor of ours, who13

happens to be a contractor, had a relationship with I14

think the framing contractor that was doing the15

Zuckerman job.  And he pointed out to our neighbor16

that, hey, look, there is going to be a second story17

on top of this because it's going to be an apartment.18

And so when we found out, I called Stewart19

Zuckerman and we had a quick conversation and we sort20

of -- it wasn't a negotiation.  It was just an21

invitation to have a discussion about the matter, and22

that was the Memorial Day Weekend or thereabout in23

2004.24

John Epting, who I'm sure has been before25
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this Board many times, called me back and we had a1

discussion about it and I guess Mr. Carroll calls it2

a negotiation, but it was an awfully short3

negotiation, maybe five minutes, and Mr. Epting said,4

okay, I will mention -- I will get back to you.  I5

will see what Stewart says about not building the6

garage, the second story on the garage, and I will let7

you know.8

And he called me back within a very short9

period of time and assured me that the Zuckerman10

Brothers would not build a second story on the garage.11

And then they proceeded to frame up a single story12

with a roof structure, and that was within 60 days of13

our notice or 60 days from the Memorial Day Weekend.14

Now, had they not kept to their word, there was no --15

and I just want to make it clear for the record.16

There was no ongoing negotiations.17

There was an agreement.  I asked Mr.18

Epting to send me a letter, put it in writing and we19

just cannot -- I cannot produce that letter and Mr.20

Epting, I have asked him for it and he can't produce21

it, but there was a written correspondence to us that22

assured us that they -- now, of course, I think it was23

worded that the Zuckerman Brothers would not build the24

second story, but nevertheless they kept to their word25
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and it was within the time period, because they were1

within the time period that we could have otherwise2

made an appeal.  And we relied upon not only their3

word, but also their actions in not filing an appeal4

at that time.5

Now, I guess the question posed is, well,6

why didn't you file an appeal anyway?  And although I7

think our reliance is duly noted here, it should also8

be pointed out that I think sort of the economics, the9

administration and the duties of this Board would be10

compromised if everybody in the world, once they11

reached an agreement and once a structure was built,12

kept filing appeals.  You wouldn't be able to get on13

this docket probably.14

CHAIRPERSON GRIFFIS:  Right.15

MR. SCHONBERGER:  Instead of six months,16

it may be two years.  So really it didn't make much17

sense for us to do that and that is sort of what18

happened.19

And when these Epsteins purchased the20

property, I guess the Michael Sears Trust, Mr. Epstein21

called me up and we had a discussion about, you know,22

the merits and we told him we opposed it and he said23

well, you know, think I can speak to your attorney?24

I said no, I don't want you to speak to my attorney.25
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And then they commenced construction of the garage1

posting the permit that the Zuckermans had.2

It wasn't even an original permit.  I'm3

actually in the real estate business myself and I know4

if I don't have an original permit posted at a site,5

I can get slapped with a $2,000 fine.  It's illegal to6

do that.7

So we called DCRA and asked for a8

continuance, you know, for the property to be, you9

know, inspected, to put a stop work order until the10

correct permit would be issued, which I guess was11

issued after we filed our appeal, but we had no other12

appeal or no other permit to reference.13

It was almost if the Epsteins had done14

what they were supposed to do and had actually15

complied with the law, we would have known which16

permit to appeal.  The second permit that's issued has17

-- Mr. Carroll is incorrect.  There is a new zoning18

decision that is made when the Epsteins got their19

permit.  It's signed off on their application, which20

I think is submitted in our documents, by R. Joseph.21

It gets reviewed again by Zoning.22

CHAIRPERSON GRIFFIS:  Right, the second23

permit.24

MR. SCHONBERGER:  That's correct.  Again,25
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had the Epsteins done what they were supposed to do,1

then we would obviously have been able to have noted2

that decision.3

CHAIRPERSON GRIFFIS:  Right.4

MR. SCHONBERGER:  So to make the point5

that, well, we were too early would actually reward6

the Epsteins for their malfeasance and breach of the7

law.  And, you know, all these statutory elements of8

timeliness really gets down to laches.9

It really gets down to the equitable basis10

of laches.  It's, you know, sitting on your hands11

while someone else is being prejudiced and we are12

absolutely -- we're not.  We didn't sit on our hands13

and they were not prejudiced.  And I think Mr.14

Lourenco might have to -- might have something to add.15

VICE CHAIR MILLER:  I would like to ask16

you a question.17

MR. SCHONBERGER:  Certainly.18

VICE CHAIR MILLER:  Why didn't you amend19

your appeal until February '06?20

MR. SCHONBERGER:  We did not -- I don't21

think -- I don't believe we got notice that the22

Epsteins had applied for a new permit, I think, until23

probably like November/December, so that was even24

after the 60 days.25
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VICE CHAIR MILLER:  And how did you get1

notice?2

MR. SCHONBERGER:  I think it was Samantha3

Nolan I think may have -- maybe here maybe may have4

told us.  She is with the ANC.  Excuse me.5

CHAIRPERSON GRIFFIS:  Any other quick6

questions?  All right.  We're going to move ahead.  Do7

you want to address again your filing of the motion,8

your response to the motion?9

MR. GREEN:  Yes.10

CHAIRPERSON GRIFFIS:  And then we're going11

to go back.12

MR. GREEN:  Yes.13

CHAIRPERSON GRIFFIS:  Just to give14

everyone an understanding of what we're going to do15

next.16

MR. GREEN:  Sure.17

CHAIRPERSON GRIFFIS:  Then we'll go back18

for quick responses of all those that have just said19

in terms of highlighting their motions, and then we're20

going to make a very eloquent and judicial decision21

and then we'll figure out what we do with the rest of22

our afternoon.23

MR. GREEN:  I will try to be very brief,24

Mr. Chairman.25
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CHAIRPERSON GRIFFIS:  Sure.  Okay.1

MR. GREEN:  First of all, I'm going to2

work backwards.  I'm going to direct your attention to3

the 8/10/05 permit, which is the B476241.  It says4

"Revision to Permit 456380 to reflect new ownership5

and complete construction in accordance with approved6

plans."  Now, the initial permit, B456380, talked in7

terms of construction, new detached garage and site8

retaining walls as per plat and plans, separate9

electrical, mechanical so forth and so on.10

These are public documents.  The11

application for a permit is also a public document and12

it talks about a 26, you know, length, 26 feet, 2213

feet in width and an area of 572 square feet, which is14

the footprint, a height of 50 -- rather of 20 feet and15

it talks of a total of cubic feet, some 11,440 feet,16

and it talks about the estimate and all of these are17

public documents.18

At the time these documents or these19

permit applications were made, it is the contention of20

DCRA that all parties were aware of this and they21

could have done something in terms of filing an appeal22

from the Agency's decision, which was the approval of23

these permits.24

Now, Mr. Schonberger wasn't imprisoned25
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beyond the seas.  Mr. Schonberger wasn't in the1

hospital.  What I'm saying is there were no2

extraordinary circumstances that would prevent Mr.3

Schonberger from timely filing an appeal in the first4

instance.  He didn't do it.  Ms. Rebach and Mr.5

Schonberger lived in that same general area there, are6

familiar with this thing.  They know about these7

permits.  They took no action.8

However, later on after a permit was9

approved, the revision of which was only a name10

change, they come along and then they file an appeal11

before the issuance.  That is premature.  In other12

words, what we have are two instances where the13

appellants failed to meet their obligation of filing14

within the 60 day period.15

In one instance, they were way, way -- a16

year later and in the other instance, they were a day17

early.  In a nutshell, that is what this case is18

about.  That's why we --19

CHAIRPERSON GRIFFIS:  So the official20

action on the 10th of August '05 with the issuance of21

the revision of the permit was just to change22

ownership.  Is that correct?23

MR. GREEN:  It reflects the new ownership.24

It reflects a name change.25
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CHAIRPERSON GRIFFIS:  And that would1

predicate on the fact that the October 30, '03 permit2

was still valid.  Is that correct?3

MR. GREEN:  That's right.4

CHAIRPERSON GRIFFIS:  So, in fact, if I5

understand what you're saying in this statement,6

because I didn't glean that from your actual written7

submission, the official decision, the appealable or8

the timely appealable, getting away from the day or9

two early, say if you put it on the day, the actual10

only official action on the 10th of August '05 was a11

change of ownership?12

MR. GREEN:  The issuance of the permit for13

8/10/05 was to change ownership.  That's what the14

permit says, "Revision to Permit 456380."15

CHAIRPERSON GRIFFIS:  Okay.16

MR. GREEN:  "To reflect new ownership."17

CHAIRPERSON GRIFFIS:  Okay.18

MR. GREEN:  "And complete construction in19

accordance with the approved plans."20

VICE CHAIR MILLER:  I have two questions.21

First of all, was construction pursuant to the first22

permit in July 2005 legal?  Was it pursuant to a valid23

permit?24

CHAIRPERSON GRIFFIS:  Can't answer that.25
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VICE CHAIR MILLER:  Well, it was a1

different owner using that permit.  Is that valid or2

not valid?  What does that mean, change of -- I know3

the reason that there was a new permit.4

MR. GREEN:  Sure.  Well, the contention of5

DCRA is that the original permit was valid, that the6

new permit reflected a change of ownership and that7

the construction was to take place pursuant to the8

approved plans which were submitted.9

VICE CHAIR MILLER:  So what if DCRA didn't10

issue a revised permit for, say, seven months down the11

road or whatever?  Does that mean that appellants12

would have to wait while construction was underway13

before they challenged the construction or DCRA's14

allowance of the construction?15

MR. GREEN:  Wait a minute.  We're saying--16

VICE CHAIR MILLER:  You're saying they17

were early.  You're saying they were two days early.18

I'm saying --19

MR. GREEN:  I'm saying they were two --20

yes.21

VICE CHAIR MILLER:  Okay.  I'm saying what22

if DCRA didn't issue a revised permit until six months23

later, should they wait?  Meanwhile, something is24

going under roof.  Should they wait?25
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MR. GREEN:  No, I'm saying that they1

should have challenged the initial permit and they2

didn't do this.  That's the problem, that the purpose3

of the second permit was only to reflect a change of4

name.  That's what it says.  That's what the permit5

says, ownership change, and that's what it reflected.6

VICE CHAIR MILLER:  Okay.7

BOARD MEMBER MANN:  Was the one story8

structure a completed building?9

MR. GREEN:  Yes.10

BOARD MEMBER MANN:  Was it built according11

to the submitted plans?12

MR. GREEN:  It was built in accordance13

with, how can I say this, the submitted plans with the14

opportunity to be expanded.15

CHAIRPERSON GRIFFIS:  Did it build outside16

of the scope of the plans in the permit that was17

issued?18

MR. GREEN:  No, it did not.19

BOARD MEMBER MANN:  But it was a completed20

building?21

MR. GREEN:  Yes, it was.22

BOARD MEMBER MANN:  And did DCRA inspect23

the one story building?24

MR. GREEN:  Well, let's put it like this.25
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When permits are issued, there are certain inspection1

requirements that have to be met based on2

construction, plumbing and electrical, fire and so3

forth.4

BOARD MEMBER MANN:  Okay.  And no revised5

plans were ever submitted.  Is that correct?6

MR. GREEN:  One moment.  Not to our7

knowledge, sir.8

BOARD MEMBER MANN:  Thank you.9

CHAIRPERSON GRIFFIS:  Okay.  Brief10

rebuttals or address, however you want to count it.11

MR. CARROLL:  Thank you.  I guess, first,12

I'll begin by reiterating that the zoning decision13

complained of was made in 2003.  The time to file the14

appeal was in May 2004 when the appellants knew of the15

zoning decision that had been made.  They knew that a16

two-story garage was approved under the permit for17

that location.  That is the decision that is18

complained of.  That is the time in which the appeal19

period should have run.  That is when they had20

knowledge.21

As for the second permit, how shall I say22

it, in their papers the appellants who live across the23

alley state that on a nearly daily basis they called24

to complain that construction was going on in what25
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they thought was an invalid permit.  As we have1

stated, DCRA has informed the property owner that we2

were functioning under a valid permit.  After issues3

were raised, they made us go back and revise the4

permit.5

However, getting back to my point is they6

called on nearly a daily basis to complain.  They went7

out and looked at the property.  They saw that stop8

work orders had been issued.  They saw that stop work9

orders had been taken down.  They saw that10

construction had been stopped.  They then saw that11

construction continued, started again and was12

completed.13

I would say that the appellants are14

effectively on notice that a second permit was issued15

on August 10th.  They were under the responsibility16

after having called DCRA many times and having17

instigated the process to investigate why a stop work18

order was removed and construction was able to19

continue.  So I would say they were effectively on20

notice back in August, not November or December.21

And, therefore, even if they find that a22

second zoning decision was made, it was made in August23

and they filed their appeal 120 days past the 60 day24

appeal period, and therefore they are still untimely.25
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And just to follow-up on what you said,1

Ms. Miller.  If they were -- thought that the2

appellants or excuse me the property owners were3

constructing under an invalid permit, they did what4

actually people do in that situation is call DCRA and5

ask an inspector to come out and find that the permit6

is invalid and a stop work order is issued.  That7

process took place, so they wouldn't have to wait the8

six months until a revised permit was issued.  That9

would be our position.10

VICE CHAIR MILLER:  Okay.  And is it --11

since you addressed that to me, is it also your12

position that parties should file protective appeals13

when, in fact, they think that the issue is moot that14

they have an agreement and the building has been15

constructed, but there's a permit out there that would16

allow something more to happen, that they ought to17

come down to the Board and appeal it anyway?18

MR. CARROLL:  Not having been part of19

those discussions whatever they were, I can't tell you20

exactly what sort of agreement was made and I don't21

think anyone in this room, other than the appellants,22

have any knowledge of that.  And I would say that it23

would be at least our position, and I would think it24

would be the District's position, that private parties25
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should not be making determinations of whether a1

zoning decision is correct or not.2

If the appellants felt that the zoning3

decision was in error, instead of making informal4

agreement with the neighbor, their responsibility was5

to point out and take an appeal of that decision.6

VICE CHAIR MILLER:  And they can't rely on7

the fact that a structure appears to be built and8

completed.  Is that your position?9

MR. CARROLL:  It would be my position that10

under the permit it was not completed.  And obviously,11

then knowing that a two story garage was permitted,12

that it would not be permitted further, I would point13

back to the cases which I referenced earlier, which14

even said going back to the Woodley Park case in15

situations of discussions whether they are five16

minutes or negotiations, it does not matter whether17

they felt they had a deal or not and whether the other18

side they were dealing with was acting in good faith19

or was less than forthcoming of which the property20

owner and our clients had absolutely no involvement21

with any of those discussions.22

MS. FERSTER:  May I make a brief point?23

CHAIRPERSON GRIFFIS:  Yes.  Hold on a24

second.  Mr. Green, any follow-up?  Last comment?25
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MR. GREEN:  I don't think so.1

CHAIRPERSON GRIFFIS:  Okay.  2

MR. GREEN:  I think all of the points have3

been made, I mean, Mr. Chairman.4

CHAIRPERSON GRIFFIS:  Okay.  5

MR. GREEN:  And I think that we'll6

basically leave it at that .7

CHAIRPERSON GRIFFIS:  Put your mike on.8

Okay.  Good.9

MR. GREEN:  Oh, I think that the --10

CHAIRPERSON GRIFFIS:  That's all right.11

He got it.12

MR. GREEN:  All right.  All right.13

CHAIRPERSON GRIFFIS:  Last.14

MS. FERSTER:  Okay.  Yes, since some of15

this discussion has raised questions about whether or16

not a revised -- an original permit remains valid more17

than, you know, 100 days after it was issued and after18

the structure permitted had been completed, that's a19

position that we disagree with.  It's an expert20

determination and we would ask that you hear briefly21

from our expert, Mr. Armando Lourenco on the question22

of the validity, of the continued validity of that23

original permit.  And then I just have one brief point24

to make as well.25
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CHAIRPERSON GRIFFIS:  Good.1

MS. FERSTER:  Okay.  2

CHAIRPERSON GRIFFIS:  You're going to3

address that.4

MS. FERSTER:  Okay.  Yes, and then I also5

want to make just one -- well, let me --6

MR. CARROLL:  Before we get there, we7

would object that that's not a zoning determination.8

CHAIRPERSON GRIFFIS:  Indeed.  Follow-up9

on that?  What does that mean it's not a zoning10

determination?11

MR. CARROLL:  It would be a building12

permit issue addressed to --13

CHAIRPERSON GRIFFIS:  Okay.  But how does14

that help us in our understanding of whether we can15

hear this or not?  You objected to hearing Mr.16

Lourenco, if I understand your objection, addressing17

the fact of whether this permit was still valid.  And18

you're saying it's not a zoning issue.  That means19

what?  It's not an appealable issue before us?20

MR. CARROLL:  Right.21

CHAIRPERSON GRIFFIS:  Okay.  I agree with22

that.  But does it inform us in terms of the23

timeliness issue that we're trying to decide?24

MR. CARROLL:  I would say that the two25
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permits are related, in the sense that as I have1

stated earlier, if you find that the first permit was2

invalid, they were still too late on the second3

permit.  Excuse me one moment.4

MR. GREEN:  Mr. Chairman?5

CHAIRPERSON GRIFFIS:  But they actually6

haven't appealed the second permit.  I mean, you've7

requested your advice, but it's interesting.  It's an8

interesting situation we're in.  Yes, Mr. Green?9

MR. GREEN:  Mr. Chairman, I just -- you10

know, not to belabor this, if you're to hear from11

anybody about permits --12

CHAIRPERSON GRIFFIS:  I know.13

MR. GREEN:  -- and their efficacy, you14

need to hear from whom?  The Zoning Administrator or15

someone from the Department of Consumer and Regulatory16

Affairs.17

CHAIRPERSON GRIFFIS:  That's why I'm being18

tentative in how much of the door we open here,19

because I'm not sure that -- I want to be practical of20

what we can use for this issue.  And I think we should21

all understand that this does go essentially to one of22

the elements and arguments of timeliness, right?  I23

mean, I think some of the Board Members are thinking24

well, if the first permit expired, then maybe there's25
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a whole new entity here.1

If it didn't expire, then are we actually2

having any elements of which are appealable?  Because3

was there any new zoning determination made after4

2003?  So that's what I'm struggling with is how far5

in we go.  Any help?  No, no help.6

MR. GREEN:  You know, I can put our Zoning7

Administrator on and let him clarify.  I think he is8

more expert to speak to this than anybody in this9

room.10

CHAIRPERSON GRIFFIS:  Excellent.11

MR. CREWS:  Mr. Chairman, what I really12

wanted to do was kind of clarify, I think, what my13

able assistant and Attorney General indicated was that14

there was no final -- there is no record of a final15

inspection of the house and the one story garage.  So16

technically, that permit is still open.  And you have,17

and I apologize I don't have the exact time, but you18

have a couple of years to complete construction and19

that would be in Chapter 12 of the Regulations, which20

I do not have in front of me.  I apologize.21

CHAIRPERSON GRIFFIS:  Okay.  So --22

MR. CREWS:  But there's no final23

inspection of the one story garage or my look at the24

records of the house itself.  So, therefore, you know,25
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you have a time between October of '04 and the summer1

of '05 where the construction resumed.  And at that2

point, there was a stop work order on it.  But again,3

my conjecture to this before I was with the4

Department, but it could be simply that the names5

didn't match and so the inspector thinking that either6

the names didn't match on the permit and the new owner7

or the fact that it was mentioned that there was --8

that they didn't have the original permit, just a copy9

of it.10

So either one of those could have11

triggered an inspector to put a stop work order on and12

that would tend to lead to the conclusion then that13

the Department then indicated to the new owners that14

they should apply for a building permit in their own15

name.16

CHAIRPERSON GRIFFIS:  So we're not clear17

actually whether it was a zoning-based stop work18

order, but there are other elements that could have19

gone into that?20

MR. CREWS:  Right.21

CHAIRPERSON GRIFFIS:  Okay.  I think22

that's helpful.  But, Mr. Lourenco, you wanted to23

address that aspect?24

MR. LOURENCO:  The aspect of the validity25
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of the permit?1

CHAIRPERSON GRIFFIS:  Well, I don't know.2

What were you going to be --3

MR. LOURENCO:  Yes.  Actually, just for4

information, maybe it might be off the record.5

CHAIRPERSON GRIFFIS:  It certainly won't6

be.7

MR. LOURENCO:  Once construction --8

CHAIRPERSON GRIFFIS:  Why don't you state9

your name and address for the record.10

MR. LOURENCO:  For the record, my name is11

Armando Lourenco and my address is 3055 Harrison12

Street, N.W., Washington, D.C.  What 12 DCMR says is13

that once construction activities are discontinued,14

the permit lapses in six months.  Now, I think -- I'm15

not sure if I told you or not, but it's very difficult16

to determine whether construction was discontinued for17

more than six months.  I'll grant you that.18

But I have here, and I think it's part of19

the record, a letter from the Deputy Director of DCRA20

that states, and this is I guess the decision of the21

code official, it states the permit was valid.  So22

I'll have to take things at face value and accept his23

statement.  But he goes on to say that Mr. Epstein24

applied for and was issued a revised permit for change25
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of ownership on August 10.1

The building code states that once you2

revise a permit, the revision permit is part -- is an3

integral part of the original permit.4

CHAIRPERSON GRIFFIS:  We don't -- it's5

just that --6

MR. LOURENCO:  Will be together and so on.7

CHAIRPERSON GRIFFIS:  Right.8

MR. LOURENCO:  There was a decision of the9

Zoning Administrator's Office on August the 10th that10

pertained to the original permit that was -- is under11

appeal.12

CHAIRPERSON GRIFFIS:  And what's the13

decision?14

MR. LOURENCO:  That section of the Zoning15

Regulation, section, let me give you the right number,16

322.4(b) requires any amendment to a permit to comply17

with the provisions of this title 11 DCMR in effect on18

the date the permit is amended.  This goes to the19

issue of vesting of zoning rights and when it was20

introduced into the Zoning Regulations it had the21

effect in DCRA of having every project be reassigned22

by zoning on the date the permit is issued to make23

sure that it complies on the date the permit was24

issued.25



222

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

CHAIRPERSON GRIFFIS:  But if I follow you1

and understand --2

MR. LOURENCO:  So --3

CHAIRPERSON GRIFFIS:   I understand it has4

to be reviewed.5

MR. LOURENCO:  As a formal decision, a6

formal decision on August the 10th on the permit, the7

building code considered as an integral part of the8

original permit, that decision.9

CHAIRPERSON GRIFFIS:  So you're saying10

that in issuing a revision --11

MR. LOURENCO:  It's a --12

CHAIRPERSON GRIFFIS:  -- even though13

there's one element of that permit that's revised, it14

opens the door to all the other aspects of the15

original permit?  Because essentially you have to sign16

off on the original.17

MR. LOURENCO:  It's a restatement.18

CHAIRPERSON GRIFFIS:  To the Board.19

MR. LOURENCO:  It's a restatement that the20

prior decision was correct.21

CHAIRPERSON GRIFFIS:  Yes, okay.  That's22

actually not what the Board has found in the past, but23

it may be persuasive this time.  I don't know.  Okay.24

Anything else?  Any other questions?25
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MS. FERSTER:  Well, just two points very1

briefly.  And that is that, you know, while of course2

in the past the Board has found that, you know, a3

revised permit, you know, has to raise new zoning4

issues in order for it to be appealable.  In certain5

cases that's only in the context and I'm assuming you6

are referring to the Sunrise matter that was before7

the Board.  That's only in the context where there is8

a raise due to cod or collateral estoppel principle9

that would bar relitigation of matters that could have10

been raised in the earlier permits.11

And, of course, our contention is that the12

appellants could not have challenged the earlier13

permit because it would have raised basically14

premature or unright issue at that point.15

CHAIRPERSON GRIFFIS:  I think it's an16

interesting example to bring.  However, I think there17

are many more examples in terms of the timeliness18

issue and whether -- and even amending appeals and19

what aspects of amendments are taken in.  We're stuck20

with timeliness.21

MS. FERSTER:  Yes.22

CHAIRPERSON GRIFFIS:  So Sunrise somewhat23

addresses that, but I'm not so sure.24

MS. FERSTER:  No, no, I just wanted to say25
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that that's --1

CHAIRPERSON GRIFFIS:  It's a timeliness2

issue.3

MS. FERSTER:  You know, this is different4

context.5

CHAIRPERSON GRIFFIS:  Sure.6

MS. FERSTER:  Than what you are focusing7

on changes that are made at the -- you know, at a8

revised permit stage.9

CHAIRPERSON GRIFFIS:  Sure.10

MS. FERSTER:  And then the other point I11

just want to make is that, you know, the whole issue12

of the agreement between the prior owners and the13

appellants is a real red herring here, because the14

real issue is that the building is built, that the15

garage was built as a one story building and not16

whether or not there was an agreement that was or was17

not in effect at that point, where they promised to18

build it as a one story garage.19

And what distinguishes this case from the20

Woodley Park case and the Waste Management case is21

that the owner has sided because, you know, the22

difference here, unlike those cases, is that the23

appellants were relying on an agreement to basically24

extend the time for appealing a permit that remained25
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in effect and was, in fact, authorized construction.1

And here the issue is not that they are2

relying on this agreement in any way to extend the3

time under which they have to file an appeal.  Their4

contention is that they did not have to file the5

appeal for that permit, because that permit has6

expired and is no longer valid.7

CHAIRPERSON GRIFFIS:  Right.  Okay.  Thank8

you all very much.  Board Members, clarification,9

questions before we make a decision on the motion?10

VICE CHAIR MILLER:  All right.  I have one11

question for Mr. Lourenco.  I just wanted to know is12

it your position or we don't know whether or not the13

first permit lapsed?  But if the first permit lapsed,14

then the revision revived it?15

MR. LOURENCO:  No, no, no.16

VICE CHAIR MILLER:  Okay.  17

MR. LOURENCO:  If it lapsed, there is no18

reviving, there is no CPR for a lapsed permit.19

VICE CHAIR MILLER:  Do we know if it20

lapsed?21

MR. LOURENCO:  We have the word of the22

Deputy Director of DCRA.  Now, another thing that23

needs to be considered is that my client relied on24

rules that are outside of the Zoning Regulations that25
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state when a permit lapses he stopped seeing1

contractor's trucks at the door, so he figured the2

construction was over.  And more than six months went3

by, he can sit back and relax.  Construction starts,4

finished roof gets removed, all bets are off there.5

Now, the position of the code official was that the6

permit can lapse.7

VICE CHAIR MILLER:  Okay.  Thank you.8

BOARD MEMBER ETHERLY:  Mr. Chair, I'll9

perhaps just kind of kick us off and say in all10

honesty I'm still struggling.  I'm struggling with it11

in a major way.  I've been one of the voices before12

perhaps to the point of being a broken record on the13

appeals issues as it relates to our dealing with this14

question of 60 days.  It goes without saying and it's15

probably stating the obvious that this is definitely16

a complicated set of facts that we are kind of17

confronted with here.18

Perhaps not the most straightforward set19

of events to kind of keep track of.  Part of my20

concern is the binding of a subsequent owner by what21

appears to be an agreement that was entered in one22

iteration, if you will, of a property's life span.23

And as we all know, of course, there are many24

conceivably any number of owners that may have a piece25
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of a property over the time of its life.1

But perhaps what I'll invite from my2

colleagues I think all this is pointing to I'm just3

still not necessarily convinced, but I'm open at this4

point.  Part of what I'm struggling with is a little5

bit of the question and answering that we have had6

around the issue of what was completed, what was under7

roof at a certain point in time.8

I invited a little bit of a side9

conversation with the Chair in one of the earlier10

parts of the discussion around the issue that both11

permits say on their face two stories.  Perhaps what12

I'm struggling with is trying to figure out what13

relevance does that have to what was an indication of14

what was possible?  Even if you entered into an15

agreement with one set of owners at a particular point16

in time, you were still authorized under that permit17

to go to two stories.18

Now, perhaps it was an issue where19

drawings were lost and had to be redone and then in20

the redoing of the drawings with the new set of21

owners, ah, two stories, we're permitted for that.22

Let's go to that.  I'm struggling a little bit with23

that.  So I'll just leave it there.  I'll just leave24

it there and invite some additional comments from my25
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colleagues.1

CHAIRPERSON GRIFFIS:  Excellent.  Thank2

you very much.  As I see this breaking down, we have3

two important was to go, obviously, to find and grant4

the motion to dismiss based on not timely submission5

and the other is the opposite.6

To frame out this way, as I see it, we do7

have, as Mr. Etherly said, a very conservative route8

on this Board that says "timeliness is timeliness."9

In fact, it went to the Zoning Commission for text10

amendment for pure clarification, because we found it11

so many ways in appeals.  Every single time an appeal12

was brought, we went through this labyrinth and we13

brought down some, I think, very definitive pieces.14

The facts of the case at issue here is15

that a permit was issued October 2003.  The appeal16

wasn't filed until August of 2005.  How we find17

ourselves even debating the aspect that this is18

timely, one might say, seems to be a waste of a little19

bit of time.  However, then you start rolling in and20

factoring in the other aspects to it.  And one might21

say these are the extenuating circumstances.22

I think we have often cautioned.  In fact,23

we have found appeals not timely, based on a reliance24

of this negotiation.  What's interesting here is that25
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it was successful for a short period of time.1

Now, one, we were told do we reward2

somebody for waiting long enough for changing3

ownership, my words, but and then moving ahead and,4

the reverse, do we reward one for going through5

negotiations and not following the proper procedure in6

order to find it?7

I think in many ways, in many respects, we8

have spent the time that we need to on getting and9

hearing the evidence on this and deliberating on it.10

I don't believe we can find strongly and definitively11

that this was exactly timely or not without getting12

too far into an issue of the permit that is at hand,13

unless one can feel strongly enough that the original14

permit issued in 2003 was still valid and carried15

through, and the only revision that was made was an16

ownership change and that ownership change would not17

rise to a level of a zoning issue.18

And that not being a zoning issue, then19

there would be nothing right for an appeal before us20

today.  But what I'm hearing from both sides actually21

is that there is some confusion about what dates we22

actually peg to set the clock running and what not to.23

So let's hear from others.24

VICE CHAIR MILLER:  I think it's clearly25
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timely.  I think that the appellant in this case acted1

very quickly with respect to both permits.  I mean,2

with respect to the first permit, within the 60 days3

they worked it out with the owner at the time and then4

it was constructed just to one story.5

So for them to have come to the Board with6

an appeal based on actions that that owner was not7

going to take, I think, would have been premature.  It8

got moot as soon as the building was constructed.  I9

cannot see that we would want to encourage parties to10

come running in here when, in fact, it has been worked11

out to their satisfaction.12

With respect to the second permit, they13

were early.  I mean, they saw that construction was14

going on and they filed an appeal.  And it has been15

certainly said from this Board that as soon as you16

know something is wrong, go file an appeal, and that's17

what they did.  And the fact that it was two days18

early or whatever I don't think should mean that their19

appeal should not be heard.20

CHAIRPERSON GRIFFIS:  I think that's21

sending a mixed message, in fact an opposite message,22

that the Board has always held onto.  And, in fact,23

counsel made the point and perhaps I will say it24

differently.  What is at appeal is not the actions of25
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a builder or a homeowner.  What is at appeal before1

this Board is the decision by DCRA.2

VICE CHAIR MILLER:  That's correct.3

CHAIRPERSON GRIFFIS:  So the decision4

doesn't change whether the project is built or not5

built.  But you're saying it worked out to their6

satisfaction so, essentially, there was no error.7

VICE CHAIR MILLER:  But yet, well, you8

don't want to have parties challenging an error of9

DCRA when, in fact, the building has already been10

built and there is no case or controversy that is11

really existing out there.  Then it just becomes12

almost academic.13

I mean, granted, there is that permit14

still hanging out there, but I really don't think that15

we want to encourage parties to come in after a16

building is under roof.  I mean, that to me serves no17

purpose and I don't think that the regs speak to that.18

That is why they speak about appeals being filed19

within 10 days from when a building is under roof.20

CHAIRPERSON GRIFFIS:  But I guess what I21

don't understand then is the building was under roof22

for the permit that was issued, so how is it timely to23

be hearing it now?  You're saying they shouldn't have24

come in a long time ago because they had a remedy, but25
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we're here with the same permit with the same issue.1

VICE CHAIR MILLER:  But it wasn't built to2

that permit.  They had no reason to believe that it3

would be built to two stories once there was --4

CHAIRPERSON GRIFFIS:  They had all the5

reason.  They had a permit.  It was issued.  The6

decision was made.7

VICE CHAIR MILLER:  Boy, I don't think so.8

I mean, I think if the public is out there and they9

have an agreement by the owner that they are not going10

to do it, so therefore then the owner builds it only11

to one story, and the fact that there is this piece of12

paper out there that could have allowed them to build13

two stories --14

CHAIRPERSON GRIFFIS:  But didn't you15

disagree with Mr. Carroll's statement that actually16

zoning issues should be dealt with out in the public17

and they should deal with whether it's right or wrong18

and then, I guess, when it becomes so controversial it19

only comes to us so that we could, conceivably, have20

two kind of different zoning realms?  And if you can21

figure it all out amongst yourselves, then that's22

okay, but then when you can't, it comes to us.  So we23

kind of lose the whole --24

VICE CHAIR MILLER:  No, I think that's25
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often the case.1

CHAIRPERSON GRIFFIS:  I certainly hope it2

isn't.3

VICE CHAIR MILLER:  No, that they work it4

out and there is no longer relief that needs to be5

sought before the Board.6

CHAIRPERSON GRIFFIS:  You mean somebody7

can be out there and understand whether they need a8

variance or not or they just --9

VICE CHAIR MILLER:  No, they can --10

CHAIRPERSON GRIFFIS:  We all get along.11

Who needs parking?12

VICE CHAIR MILLER:  I think we must not be13

communicating because I think that they work it out so14

that they no longer need variance, then they don't15

come to the Board.16

CHAIRPERSON GRIFFIS:  Oh, so you're saying17

they don't build the second story?18

VICE CHAIR MILLER:  That's right, and they19

had every reason to believe.  I think it was very20

reasonable at least to believe that a second story was21

not going to be built when you had a letter from the22

owner saying so and then the owner actually23

constructed it only to one story.24

CHAIRPERSON GRIFFIS:  I see.  So you would25
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say the clock starts when the new construction started1

up again?2

VICE CHAIR MILLER:  That's when they had3

notice, yes.4

CHAIRPERSON GRIFFIS:  All right.5

VICE CHAIR MILLER:  That somebody intended6

to build it to the second story at that point.7

CHAIRPERSON GRIFFIS:  That's interesting.8

Comments?9

COMMISSIONER HOOD:  My only comment, Mr.10

Chairman, is this is -- in eight years, this is my11

fourth appeal.  Two of them I have been thrown off of,12

so I don't want to say too much.13

CHAIRPERSON GRIFFIS:  You didn't play this14

one right, Mr. Hood.  You're still in it.15

COMMISSIONER HOOD:  I have been thrown off16

of too many, but I will say that as long as we're17

consistent.  You guys have had a lot more experience18

on the timeliness issue than I have.  I will yield to19

that.20

CHAIRPERSON GRIFFIS:  Okay.21

COMMISSIONER HOOD:  I don't normally22

yield.  You know me.  I don't normally yield a lot,23

but I will tell you that what concerns me is when does24

the clock actually start, when does it trigger,25
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because I am definitely in the mind frame of making1

sure we stay within the 60 day time limit.2

But, also, it also states under3

extenuating circumstances is where you get that4

flexibility.  I know in the past, the one other appeal5

I was on, what we did, and this is just a suggestion,6

we heard the merits of the appeal, but we stayed the7

motion for the timeliness.  And I don't know if that's8

an avenue that the Board wants to move in this fashion9

today, so I'm inclined to move into that direction.10

CHAIRPERSON GRIFFIS:  Okay.  That's11

certainly an option.  Comments on that specific?12

Here's where I don't think we need that in that case13

and, in fact, in others, when we would hold in14

abeyance a decision.  It means that -- I think as we15

got into the facts and the merits of the case, we are16

going to bring up a lot more that might inform us17

rather than getting into the full appeal or, rather,18

we needed to get into the full appeal to understand19

everything, to understand the timeliness.20

In this case I think it's pretty clear and21

I think maybe the merits and the substance are even22

easier than the timeliness issue, but I don't think we23

get much more to assist us in this decision by holding24

it.  I think we have pretty much what we need.25



236

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

It really comes down to the fact of1

whether we find there are extenuating circumstances,2

as you said, Mr. Hood, based on the fact that3

construction halted for a time period and then began4

again.  And that construction is tied to a change of5

ownership.6

Does that start a new clock or does that7

make it an extenuating circumstance which we could8

understand and, therefore, find it timely to bring an9

appeal or is it absolutely not?  The decision was made10

by the Zoning Administrator to approve a permit in11

'03.  That permit was invoked and the construction12

commenced.13

It never or we haven't been provided with14

evidence that it became invalid.  There is speculation15

that it might have.  Don't know that we have reached16

definitively that and, therefore, it can be reinvoked17

and construction would start again.  And, therefore,18

it is upwards of over 500 days late.  That's where we19

are.  We could take a motion in either direction,20

quite frankly.21

COMMISSIONER HOOD:  So, Mr. Chairman,22

you're saying you don't think we'll get anything.  If23

we were to move in the direction which I have24

mentioned, which would help me, you don't think we25
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would get anything more than what we already have?1

CHAIRPERSON GRIFFIS:  Yes, yes.  I think2

we could -- I think we have enough unless others --3

COMMISSIONER HOOD:  And I know it's not4

predicated on -- our decisions are not predicated on5

case-by-case, each individual case being exactly the6

same, but I guess because of my limited knowledge of7

the appeal and what you guys have done in the past, I8

just want to make sure that whatever we do, that it's9

consistent to a point, if you follow where I'm coming10

from.11

CHAIRPERSON GRIFFIS:  I absolutely do and12

I think that's what -- you know, appeals are an13

interesting animal of what we hear and it's certainly14

much more difficult, because it is essentially legal15

reasoning through the entire position here.  I think16

timeliness, as I indicated, comes up in almost every17

appeal, if not every appeal.  And, therefore, our18

consistency is of utmost importance.19

VICE CHAIR MILLER:  Mr. Chairman, I would20

move to deny the motion to dismiss the appeal for lack21

of jurisdiction.22

BOARD MEMBER MANN:  Second.23

CHAIRPERSON GRIFFIS:  We have a motion24

before us.  It has been seconded.  Let's hear25
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continued deliberation.  Ms. Miller?1

VICE CHAIR MILLER:  I think I have spoken2

to the motion.  Basically, I think that the appellants3

in this case have not sat on their rights and have4

acted expeditiously to appeal when they knew that5

there was an issue to appeal.  So I think there are6

extenuating circumstances in this case.7

It's not just the negotiation with the8

first owner.  I think it's also the actual9

construction of the one story which I'm sure, based on10

the evidence I have heard, was finished.  So it11

certainly was reasonable for them to think there was12

no longer any case or controversy in which to file an13

appeal about.14

And as soon as they had notice that there15

was an intent to build a second story pursuant to the16

first permit, they acted expeditiously on it.17

BOARD MEMBER MANN:  And just to follow-up,18

that I think that if ever there was a case where there19

were extenuating circumstances, this is it.  I don't20

think the appellant could have possibly known that21

demolition and construction would occur that would22

result in the completion of this two story building23

after this building had already been completed once.24

CHAIRPERSON GRIFFIS:  Others?25
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COMMISSIONER HOOD:  I'm not sure if I even1

agree with the motion yet, but following your point,2

Mr. Chairman, you made a point earlier, and you can3

correct me if I'm incorrect, your point was that under4

the first permit, it was known that they could do a5

second story.  It had already been signed off on under6

the first permit to begin with.  Am I correct?7

So, again, what would let them not think8

that eventually this would continue?  That is kind of9

where I am, so I brought that point.  I don't know if10

that's in line with Board Member Miller's motion.  I11

don't think.  I think it's the exact opposite.12

CHAIRPERSON GRIFFIS:  She holds a13

different view.14

VICE CHAIR MILLER:  Well, just to respond15

to what would make them think that it wouldn't16

continue to be a second story were two things.  One is17

the owners' representation and, second, construction18

of the first -- of the garage finished.19

I mean, it wasn't -- I don't believe it20

was left in a form that, you know, they would think,21

oh, it still had another story to go.  I mean, it was22

left in a finished state for a period of time.  They23

had no reason to believe that it would go forward to24

a second story.25
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COMMISSIONER HOOD:  But, I mean, in the1

first permit it was allowed.  They had already made2

allowances for that to happen.  And nothing against3

DCRA, I mean, yes, sometimes, you know, the Government4

should be predictable.  I'm not saying you guys5

aren't.  I'm not saying that at all, but it should be6

predictable and, in this case, if they started off7

with the permit in the first place saying that it is8

allowed, then eventually I would think it would take9

place.  I'm not saying which way I'm going to vote,10

but I just have some unreadiness.11

CHAIRPERSON GRIFFIS:  Right.12

COMMISSIONER HOOD:  Maybe I'll hear from13

my other two colleagues.  Maybe you all can --14

CHAIRPERSON GRIFFIS:  Well, I think you15

have really encapsulated it perfectly.  I mean, that's16

the situation we have.  We have the process, the17

decision, what we look to normally in terms of18

timeliness and the actions that are taken and then we19

have these other circumstances that are weaved back20

in.  We have a change of ownership.  We have a21

differing level of construction that is happening.  We22

have all these things that are factoring in.23

I think what you're hearing from those24

that made the motion and seconded, Mr. Mann and Ms.25
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Miller, is that the extenuating circumstances allow1

for this to be timely, meaning that it was appropriate2

to have put in the appeal now because they thought it3

wasn't ever going to happen.  Now, whether we agree4

with that or not is really -- well, that's their5

position.6

BOARD MEMBER MANN:  I think it was sort of7

the inaction and the confusion, I think, that really8

contributes to the extenuating circumstances.9

CHAIRPERSON GRIFFIS:  Right.10

BOARD MEMBER MANN:  If that helps clarify11

why I believe that the circumstances are extenuating.12

CHAIRPERSON GRIFFIS:  Well said.  I13

absolutely agree, Mr. Mann.  I don't think I have ever14

seen anything that tips into extenuating circumstances15

as deeply as this one does and it's not that16

complicated.  And, yet, you know, the elements and the17

issues, however, one can see why one wouldn't take18

action immediately and think that it was, in fact,19

completed.20

I don't think this rises to the level of21

being an indication.  I would be surprised if the22

confluences of factors ever aligned again in an23

appeal, you know, in an R-1 Zone, in a garage,24

essentially, but I do think this has quite a bit of25
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weight on its circumstances around it.  Mr. Etherly?1

BOARD MEMBER ETHERLY:  Thank you very2

much, Mr. Chair.  I'm going to speak in favor of the3

motion.  I think ultimately there is quite a bit of4

factual intrigue in this case, and by intrigue I don't5

mean it in the dastardly sense of the word, but I mean6

it once again in the sense of the word that it's a7

fairly complicated set of facts here that gets us to8

where we are today.9

My concern, but a concern that I'm willing10

to live with for the moment because I can only hope11

that we never see a set of circumstances like this12

again, but my concern is, as I stated at the outset,13

kind of reaching back to a subsequent set of14

purchasers and, essentially, burdening them or kind of15

binding them with an agreement that they had no piece16

of.17

I think the Chair's observation in his18

exchange with Mrs. Miller was an important one and19

that is being clear or being careful to look at what20

the error, the alleged error, is here.  And I think21

that needs to be kind of dictated by the permit itself22

rather than the agreement or an agreement that might23

have been entered into by the parties, and part of my24

concern is that that's driving a little bit too much25
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of this decision.1

But all of that being said, I feel it's2

probably most appropriate.  In my head at this point3

factually, this thing is probably at best a tie and4

I'm willing to go the baseball route here and say I'll5

give the tie to the runner.  Let's just move into the6

substance of the case and deal with the questions that7

are raised.8

But it's a very, very close question and9

it does concern me that we're potentially touching a10

subsequent purchaser, once again, who had no seat at11

this earlier table when the discussions were raised.12

But I think enough questions have been raised about13

the factual aspect of this perhaps to get us in that14

safe harbor of extenuating circumstances.15

Begrudgingly, I support the motion.16

CHAIRPERSON GRIFFIS:  Incredibly well-17

said.  Others?  Very well.  I think to speak in the18

same kind of fence-sitting as Mr. Etherly, I will19

speak in opposition to the motion to say that we often20

and very strongly take the position that you need to21

protect your rights in front of the Board and bring an22

appeal as soon as you find.23

I do go back to the fact that the24

substance of any appeal before us is an official25
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decision that is zoning related, and that zoning1

related decision holds still and was made in October2

2003.  I do understand the extenuating circumstances,3

but I also then look to predict other circumstances4

that would come about with change of ownerships or,5

for instance, phasing of construction or any aspect of6

that.7

And then I find that that can't be the8

reliance of somebody and we cannot have reliance on9

neighborhood agreements.  I mean, I think neighbors10

should agree and should be discussing and should11

understand exactly what's going on.12

But when it comes down to a disagreement,13

it has to then land in an official capacity and a14

factual reading of the regulations and disputes of15

that nature need to be decided in one forum, in one16

process of which we can all rely on and that forum and17

that process is this Board and, hopefully, we progress18

in that realm.  There it is.  Yes, Ms. Miller?19

VICE CHAIR MILLER:  I just want to say20

that what I think the most extenuating circumstance in21

this case is we're not just talking about reliance on22

an agreement, because we have often found and the23

courts have found that that's not sufficient.  What to24

me is most convincing was the fact that this was25
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framed up as a single story, I believe it was1

represented today, within the 60 day period.2

So I think that is a very different kind3

of extenuating circumstance and very reasonable for4

the public to think that it was finished and not to5

contemplate it someday being built as two stories.6

CHAIRPERSON GRIFFIS:  Excellent.  Well-7

said.  Any other words?  Ms. Miller has the last word.8

It is her motion then.  We do have a motion to deny9

the motion to dismiss.  It has been seconded.10

I would ask for all those in favor of the11

motion to signify by saying aye.12

ALL:  Aye.13

CHAIRPERSON GRIFFIS:  And opposed?14

Opposed.15

COMMISSIONER HOOD:  Opposed.16

CHAIRPERSON GRIFFIS:  And abstaining?17

Very well.  Why don't we record the vote.18

MS. BAILEY:  Mr. Hood, you're opposed to19

the motion?20

COMMISSIONER HOOD:  Yes, I am.21

MS. BAILEY:  The Board has voted 3-2-0 to22

deny the motion to dismiss the appeal.  Let's see.23

Mrs. Miller made the motion, Mr. Mann seconded, Mr.24

Etherly supports it.  Mr. Griffis and Mr. Hood are25
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opposed to the motion.1

CHAIRPERSON GRIFFIS:  Excellent.  That was2

the fun part.  Let's move on to the substance.  Are3

you ready?  Excellent.  Gentlemen, you can make4

yourselves comfortable in the chairs.  We'll hopefully5

call you up within a matter of moments.  We'll give6

the table to the appellant for their case presentation7

and we're going to move quickly through this.8

I'm going to ask you, first of all as you9

start out, you're going to frame your appeal of all10

the --11

BOARD MEMBER ETHERLY:  No pun intended.12

CHAIRPERSON GRIFFIS:  I'm sorry?13

BOARD MEMBER ETHERLY:  No pun intended,14

frame.15

CHAIRPERSON GRIFFIS:  Oh, indeed.  And16

then we'll walk quickly through those and then we'll17

go to Board questions and then cross and move on.18

MS. FERSTER:  Okay.  Thank you.19

CHAIRPERSON GRIFFIS:  Certainly.20

MS. FERSTER:  We're going to be very brief21

here.22

CHAIRPERSON GRIFFIS:  Okay.23

MS. FERSTER:  We have two witnesses today.24

Our first witness is Mr. Armando Lourenco and we would25
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like to offer him as an expert in the interpretation1

of Zoning Regulations.  Mr. Lourenco was a former2

Zoning Administrator with the District of Columbia3

Government and he has formerly been qualified as an4

expert in the interpretation of Zoning Regulations.5

CHAIRPERSON GRIFFIS:  So is there any6

opposition by the intervenor or DCRA?  Opposition in7

establishing Mr. Lourenco as an expert witness?  There8

is?  Okay.  Last I looked to the regulations this was9

another aspect that was limitedly addressed, and that10

is the threshold test for how we establish expert11

witnesses.12

We know what they can do, as opposed to13

somebody just providing testimony, but we don't know14

how to establish them.  Although, we have a15

longstanding understanding in how we have done it in16

the past.  That was all my way of giving you enough17

time to get up here to have a seat and address this.18

Go ahead, Mr. Green.19

MR. GREEN:  First of all, let me just say20

that I know Mr. Lourenco and I know he is an21

intelligent man.  I know he is a smart man.  I know he22

knows a lot of things.  But the question that we have23

to do today is we have to decide what area he is24

giving his expertise in.25
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CHAIRPERSON GRIFFIS:  Okay.1

MR. GREEN:  We have to narrow that focus.2

Now, if he is going to talk about what DCRA does or3

can't do, then he is not the person to do it.  The4

person to do it is DCRA.  If we're going to have any5

kind of discussion of actions taken by DCRA, we have6

to establish that Mr. Lourenco is an independent7

entity for that purpose.8

Mr. Lourenco is not an independent entity.9

Mr. Lourenco is here representing another -- I should10

say the appellants.  Mr. Lourenco is not an11

independent voice.  If he were an independent voice,12

I would take a different posture.13

CHAIRPERSON GRIFFIS:  How would he be an14

independent voice?15

MR. GREEN:  He would be an independent16

voice if, say, the Board called upon him to clarify17

something that it did not understand or the Board had18

him in their employ, let's say, for the purposes of --19

CHAIRPERSON GRIFFIS:  Well, we can't call20

witnesses.21

MR. GREEN:  I understand that.  That would22

be an independent enterprise, but that's not the case23

here.  I would submit that Mr. Lourenco's testimony24

should be at least proffered so that we have an idea25
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of what he is going to talk about.1

CHAIRPERSON GRIFFIS:  Well, he is availing2

himself to cross examination now.3

MR. GREEN:  Fine.4

CHAIRPERSON GRIFFIS:  Let's clarify Mr.5

Lourenco.  Ms. Ferster, you're offering Mr. Lourenco6

as an expert in Zoning Regulations, interpretation of7

Zoning Regulations.  Is that correct?8

MS. FERSTER:  That's correct.9

CHAIRPERSON GRIFFIS:  Okay.  So we're not10

talking about DCRA actions or process, but in11

interpretation of the Zoning Regulations, Mr. Green.12

MR. GREEN:  Yes.13

CHAIRPERSON GRIFFIS:  And what tab is his14

CV?  I'm sorry.  I know I have seen it and now, I15

can't find it.16

MS. FERSTER:  I'm sorry.  He did not bring17

his CV, but if you would like to voir dire him on his18

qualifications, he would be happy to explain them.19

CHAIRPERSON GRIFFIS:  Okay.  Mr. Green,20

follow-up?  Anything else?21

MR. GREEN:  The only thing is that -- all22

right.  Let's hear what he has to say in terms of what23

he considers the appropriateness of his qualifications24

to interpret the Zoning Regulations in light of the25
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fact that he is not the current Zoning Administrator.1

CHAIRPERSON GRIFFIS:  That's an2

interesting question.  Mr. Lourenco, your background3

in terms of your knowledge and familiarity with the4

Zoning Regulations?5

MR. LOURENCO:  Mr. Chairman, Members of6

the Board, good afternoon.  I was the Administrator of7

Building and Land Regulation Administration from8

roughly June '98 to August 2000 and during that9

period, during a period of approximately one year, I10

was the Acting Zoning Administrator for the District11

of Columbia.12

CHAIRPERSON GRIFFIS:  And in that capacity13

then in both you --14

MR. LOURENCO:  In that capacity I -- I'm15

sorry.16

CHAIRPERSON GRIFFIS:  -- came across Title17

11 once in awhile?18

MR. LOURENCO:  I'm sorry?19

CHAIRPERSON GRIFFIS:  You came across20

Title 11 Zoning Regulations once in awhile?21

MR. LOURENCO:  Far too often for my own22

good.  Yes.  During that period I had to, obviously,23

make all the decisions that were within the purview of24

the Zoning Administrator.  That's correct.25
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CHAIRPERSON GRIFFIS:  Okay.  So to be1

direct, you made the official interpretations for the2

city and the Zoning Regulations and you --3

MR. LOURENCO:  Yes, and I have pretty good4

recollection since I left.5

CHAIRPERSON GRIFFIS:  Okay.  Any other6

questions?  Any concerns for the establishment of Mr.7

Lourenco?  Mr. Green, any follow-up?8

MR. GREEN:  No, I do not have any.9

CHAIRPERSON GRIFFIS:  Okay.  Understood.10

We'll note the objection of Mr. Green in establishing11

Mr. Lourenco as an expert witness, but I believe I can12

establish you as an expert witness in this meaning you13

rise to the level of being able to make an analysis14

and making opinions of substance in the case15

presentation.  Let's move ahead then.16

MR. LOURENCO:  Mr. Chairman, Members of17

the Board, good afternoon again.  Thank you for the18

opportunity to address the Board on this matter of the19

two story accessory building at 5362 27th Street, N.W.20

Should I state my name for the record?  I already did21

before.  Okay.22

The matter under appeal before the Board23

relates both to Building Permit B456380, a permit to24

construct a one family detached dwelling with25
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accessory private garage, which is the original permit1

issued in October of '03, it was issued to 27th2

Street, LLC Corporation controlled by homebuilders,3

Zuckerman Brothers, and also Building Permit B476241,4

which I will call the revision permit which was issued5

on August 10, 2005 to the trustees of the Michael6

Sears Trust.7

The purpose of this revision permit was to8

amend the original permit to reflect the change of9

ownership from the Zuckerman Brothers Corporation to10

the trust represented by Mr. Epstein.  This project is11

located in an R-1-B Zoning District.12

The appeal invokes violations of the13

Zoning Regulations that tainted the approval of these14

two permits.  It is my opinion that the zoning15

reviewer erred not once, but twice when the two permit16

applications were approved by the Zoning Division.17

The original permit error is as follows.18

When the original permit was issued, the19

zoning reviewer, Ms. Joseph, approved the plat that20

shows a 25 foot rear yard restriction line properly21

laid out by the project architect with the 25 foot22

depth measured from the rear lot line.  The plat, I23

believe, is part of the record as one of the exhibits.24

The plat also shows a structure straddling the rear25
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yard line and noted by the reviewer as a two story1

garage.2

Subsequently, by letter of October 21,3

2005 DCRA justified this approval based on 2500.5 of4

11 DCMR.  That section allows an accessory private5

garage in R-1 to have a second story for a very6

specific and limited use.  Whether or not the declared7

intention of the owners meets the strict use8

limitations of 2500.5 is an elusive enforcement matter9

that the Zoning Administrator may have to face in due10

time.11

Fortunately, the next section, the section12

that follows 2500.5, section 2500.6, which is one of13

the sections at the heart of this appeal, is much more14

clear cut.  It imposes three additional conditions on15

the two story accessory building allowed by 2500.5.16

One, it shall not exceed 20 feet in height.  Two, it17

shall not be located within the required rear yard.18

Three, it shall be set back from the side lot lines as19

is required for the main building.20

What is at issue here, in my opinion, is21

whether the "two story garage," as approved, meets22

Condition No. 2, namely that it shall not be located23

within the required rear yard.  DCRA and the Zoning24

Administrator stand by their decision thereby25
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considering that the garage is not in the required1

rear yard or at least not in violation of 2500.6.  The2

plat appears to show otherwise and, in my opinion,3

this was the first erroneous decision made by the4

Zoning Administrator's Office in this project.5

The arguments adjacent to this erroneous6

approval, the implicit reason behind the Zoning7

Administrator's decision to approve the two story8

accessory building pursuant to 2500.5, is that the9

rear yard requirement in R-1 is driven only by the10

provision of adequate light and air.  In that case11

they argue keeping 25 feet of open space between the12

main building and the nearest structure to the rear of13

it would suffice to meet the light and air purposes of14

rear yard in R-1.15

For light and ventilation purposes alone,16

this 25 foot open space, in fact an open court between17

the two structures, would be adequate, but it does not18

meet the rear yard requirement.  That required depth19

of rear yards in residential districts is driven by20

considerations other than light and air, is patterned21

in section 404.1.22

If, as stated in 101.1 -- and all these23

sections of course are from 11 DCMR.  If, as stated in24

101.1, the provisions of the Zoning Regulations shall25
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be held, and I'm quoting, "shall be held to be the1

minimum requirements" to, among other things, provide2

adequate light and air, one has to conclude that the3

12 foot rear yard required for a 48 foot high4

residential building in Zoning District R-5-E provides5

adequate light and air to its residents even if the6

building has no side yards.7

Why then would a detached dwelling in Zone8

R-1 limited to a height of 40 feet with two side9

yards, mandatory side yards, why would such a dwelling10

need a rear yard more than twice as deep?  Clearly,11

the regulators were not concerned with light and air12

when they required the increasing depths from 12 feet13

to 15 feet to 20 feet to 25 feet as they moved from14

more dense residential districts to the least dense R-15

1 District.16

It is unimaginable that the regulations17

would apply different criteria of promotion of public18

health, such as for light and air, to different19

residential zoning districts.  The reason why the20

minimum required depth of the rear yards in R21

Districts varies from 12 to 25 feet is because that22

requirement is driven by other concerns that, at least23

in the case of Zones R-1 through R-5-D, trump the24

setbacks for light and air.25
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Rear yards in R Districts are dictated by1

concerns of density, stability of land values and of2

privacy of use and enjoyment of neighboring properties3

as prescribed in 101.1, 101.2 and 223.2.  Section 2234

illustrates particularly well the type of concerns5

that regulators had in mind when they wrote section6

404 on rear yards.7

The regulations establish in 223 the8

conditions under which BZA may approve in R-19

Districts additions that may not comply with, among10

others, section 404 on rear yards.  Section 22311

focuses on the issue of substantial adverse effect on12

the enjoyment of abutting or adjoining dwelling or13

property.  In particular, specific guidance includes14

not compromising the privacy of use and enjoyment of15

neighboring properties, section 223.2(b).16

One of the specific criteria of 223.2(c)17

addresses the view from the street, alley and other18

public way which shall not substantially visually19

intrude upon the character, scale and pattern of20

houses along the street frontage.  Submission21

requirements in section 223.2(d) require sufficient22

details "to represent the relationship to adjacent23

buildings and view from public ways."24

Although the case under appeal does not25
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involve an addition requiring special BZA approval,1

section 223 is relevant because it sheds light on the2

nature of rear yard requirements.  As section 2233

addresses important factors to consider when4

contemplating relief for rear yard requirements, the5

factors enumerated clearly take into account the6

impact of the building on the surrounding properties7

and rights of way as observed from the outside of the8

lot.9

If, as the Zoning Administrator's Office10

contends, the required rear yard could be tucked away11

between a two story building essentially hidden from12

the rear right of way and adjoining rear properties,13

the conditions of 223 would not make much sense.14

Another aspect of the Zoning Administrator's decision15

that I wanted to address is the novel concept of a16

rear yard that does not reach the rear lot line.17

Although the definition of rear yard is18

ambiguous enough to elicit the creative interpretation19

that you now have before this Board, there are plenty20

of instances in the regulations that indirectly shed21

light on the concept of rear yard and strongly suggest22

that the intent of the regulators was to keep23

structures not specifically allowed in a rear yard24

away from the rear lot line.25
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Examples of these instances include the1

following.  Section 774.7(b) clearly mandates that2

"the depth of the rear yard shall be measured from the3

rear lot line to the rear wall."  Several other4

sections, for example 404.2, 774.7(a), 774.9(a),5

provide limited relief where the lot abuts a street or6

an alley at the rear, allowing the depth of the rear7

yard to be "measured from the center line of the8

street or alley" instead of the rear lot line to the9

rear wall of the building.10

These examples point to a rear yard that11

starts at the rear of the lot and extends for the12

entire width of the lot to the rear building line.13

Even the exceptions that allow the rear yard to14

incorporate half the width of the abutting right of15

way reinforce this concept of maintaining an16

uninterrupted clear space separating the adjoining17

property or right of way to the rear of the property18

from the massing and visual impact of the rearmost19

structures in the lot.20

To start the measurements of the required21

rear yard from the main building toward the rear of22

the lot is counterintuitive and leads to absurd23

conclusions.  If one establishes that the required24

rear yard in R-1 are the first 25 feet of open space25
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immediately adjoining the rear wall of the building,1

it follows that no rear addition to the building would2

be allowed since it would immediately encroach into3

the required rear yard even if the total rear yard was4

50 foot deep or more.  This obviously wrong5

determination would be the absurd consequence of the6

erroneous concept of required rear yard.7

Now, briefly, the second permit error.  In8

my opinion, DCRA may have erred altogether when they9

issued revision permit B476241 amending a permit that10

had lapsed by virtue of the construction activities11

under the original permit having been discontinued for12

more than six months after that permit, B456380, was13

revised.  This is, however, a matter for a different14

forum.15

What is properly within the purview of16

this Board, however, is the fact that the Zoning17

Regulations in section 3202.4(b) require any amendment18

of the permit to "comply with the provisions of this19

title in effect on the date the permit is amended."20

In other words, on August 10, 2005, if not21

before, the Zoning Administrator's Office have to make22

another decision on the overall project and failed23

again to apply the provisions of 2500.6 correctly.24

The issuance of the permit is certainly documental25



260

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

proof that that decision was made on that day, but1

other decisions related to that application may have2

been made informally before that during the period3

when the stop work orders and so on were moving back4

and forth.5

In conclusion, the Zoning Regulations6

require a 25 foot rear yard for each structure in an7

R-1 District, section 404.1.  A private garage, by8

definition a building not more than 900 square feet in9

area with specific, very limited allowable uses, is10

allowed as an accessory building by section 204.1(a)11

in residential districts.  As a one story building,12

section 2500.4, the private garage is allowed to13

encroach in a rear yard, section 2500.2, recognizing14

the limited visual and massing impact of a one story15

building.16

The accessory private garage is allowed to17

have a second story in an R-1 District strictly for18

"sleeping or living quarters of domestic employees of19

the family occupying the main building."  That's20

2500.5.  From a regulatory point of view, the main21

difference between the one story private garage and22

the two story garage/living quarters building is the23

allowable location.24

The regulations recognize the25
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substantially more adverse effect, massing and visual,1

of the two story structure and require it not to be2

located in the required rear yard, 2500.6, to avoid3

compromising the privacy of use and enjoyment of4

abutting properties.5

The approval of the two story accessory6

building located as shown on the approved plat and the7

subsequent approval of the construction on the second8

floor on Lot 27 of Square 2292 are, in my opinion,9

erroneous decisions that do not meet the requirements10

of 11 DCMR and, as such, should be overturned by the11

Board.  Thank you for your attention.12

CHAIRPERSON GRIFFIS:  Thank you.13

MS. FERSTER:  Mr. Schonberger is going to14

testify.15

MR. SCHONBERGER:  I think I have already16

introduced myself.  I don't need to do that again.  I17

am Jeffrey Schonberger and I live not directly behind18

the subject property on 27th Street, but sort of off19

to the side to the south.  Geraldine Rebach lives20

directly behind the imposing structure.21

I just want to sort of bring to the22

Board's attention before we sort of discuss maybe the23

legal adequacy of that or the legal inadequacy of the24

structure, that this is -- and I have a photo.  This25
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is a structure that looms over people's back yards.1

CHAIRPERSON GRIFFIS:  Okay.  But this is2

not a special exception.3

MR. SCHONBERGER:  Oh, okay.  So I should4

not testify to --5

CHAIRPERSON GRIFFIS:  We're not trying to6

decide here whether it has some sort of undue burden7

on the light and air or privacy.  We're trying to8

figure out whether it was correctly permitted by the9

Zoning Administrator.  So if your photos are starting10

to show us why it doesn't comply with the Zoning11

Regulations --12

MR. SCHONBERGER:  Okay.13

CHAIRPERSON GRIFFIS:  -- then that's14

pertinent, but showing about how you don't like it or15

looming or --16

MR. SCHONBERGER:  Okay.17

CHAIRPERSON GRIFFIS:  -- this monstrous18

giant of an Empire State Building, you know, this kind19

of stuff isn't going to be that helpful.20

MS. FERSTER:  Yes, and I think he is21

offering these photos for the latter point, to show22

why, in fact, they don't comply with the Zoning23

Regulations.24

MR. SCHONBERGER:  Right.  Well, actually,25
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let me get to that and the point is well-taken and I1

will just sort of proceed with why we don't believe2

that it complies with the Zoning Regs.3

First, we just want to make a4

clarification and I think we have been guilty of this5

in our papers as well.  There is no such thing in the6

Zoning Regulations as a two story garage.  A garage is7

plainly only where you park your car.  So if you have8

your garage and it attaches to your house, your whole9

house is not a garage.  It's basically only a place10

where you park your car.11

And a private garage is limited to the12

size of 900 square feet and all the exceptions that we13

sort of look at in the semantics of why the appellees14

believe that they can build this apartment or this15

dwelling unit above a garage is because they keep16

calling it a two story garage and it's not, and we17

just want to make that very clear and I think that18

will help in understanding the analysis.19

In fact, 2500.6 basically tells us that as20

a two story accessory building, once you put a21

dwelling unit on top of it, it is no longer just a22

garage with two stories.  It's a dwelling unit with a23

garage underneath.  And if you really think about it,24

the dwelling unit then becomes the predominant feature25
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of that building.  It has windows.  It has a much more1

intensive use.  It's used for at least 10, 12, 142

hours a day.  A garage is not used nearly to that3

capacity, so it's a much, much different animal.4

In fact, if I could show this picture,5

this, the structure that the Epsteins have erected,6

this is about 1,150 square feet.  If you sort of take7

the viewpoint that this structure could be -- that a8

private garage could be 900 square feet and,9

therefore, an apartment above it could be an10

additional 900 square feet, this structure could11

stretch all the way -- it could stretch another 5012

percent.13

So if this Board today says that the14

Epsteins were correct or the Zoning Administrator was15

correct in allowing this structure, there is nothing16

to stop the Epsteins from tomorrow to re-permitting17

this structure to be 50 percent larger.18

In fact, there would be nothing to permit19

them to do away with this.  You can't really tell20

here, but there is a retaining wall.  They could21

actually load the garage from the front of their house22

and this structure would not only be 50 percent23

taller, but it would perch almost 30 feet in height24

and I don't think that's really what was sort of25
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contemplated by the code.1

All structures by section 404 require rear2

yards, and when you sort of look at the definition of3

what a structure is, it's pretty broad.  Now,4

certainly, one structure that we take or at least I5

think the regs takes special care with are dwelling6

units.  Should I stop?7

VICE CHAIR MILLER:  Well, we were just8

looking at the reg and the reg 2500.6.9

CHAIRPERSON GRIFFIS:  You made a statement10

of 30 feet.  Did you mean 20 feet?11

MR. SCHONBERGER:  No.  Actually, what I12

meant was it is measured from --13

CHAIRPERSON GRIFFIS:  Right.14

MR. SCHONBERGER:  I think it's measured15

from the face of the house, so that actually although16

this structure on the other -- on the flip side that17

faces the Epsteins' main residence may be 20 feet,18

that on this side because of the retaining wall --19

actually, excuse me, it could go to about 25, 26 feet20

because of the way it's measured.21

It's not -- most of the other wording,22

most of the other sections in the regs, measure it23

from the alleyway or the average point of the24

alleyway, but this reg actually measures it from the25
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flip side of the building.1

CHAIRPERSON GRIFFIS:  On the finished --2

VICE CHAIR MILLER:  How do you know that?3

CHAIRPERSON GRIFFIS:  The finished grade4

of the middle of the accessory building.5

MR. SCHONBERGER:  Right.  Is that correct?6

CHAIRPERSON GRIFFIS:  Yes.7

MR. SCHONBERGER:  Okay.8

CHAIRPERSON GRIFFIS:  2500.7.9

MR. SCHONBERGER:  Thank you.10

VICE CHAIR MILLER:  Thank you.11

MR. SCHONBERGER:  Again, all structures12

require rear yards and, certainly, you would think13

that all dwelling units would require rear yards.14

And, in fact, this body took note of that in a case15

that it heard last year.16

It was the Brian Logan case on a property17

on Chain Bridge Road.  And one of the issues that this18

body dealt with was whether a pool was -- whether a19

pool breached the 25 foot rear yard setback20

requirement in an R-1 Zone.  And if I could read from21

the decision, it's BZA Appeal No. 17054A.  Again, it22

was heard about this time last year.23

And it says "The Board concludes that DCRA24

had ample legal basis for issuing the pool permit and25
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that the aspect of the appeal is, therefore, denied.1

The rear yard does not exceed the minimum size2

required in the regulations, as claimed by the3

appellants.  In a residential district, a rear yard4

must be provided for each structure.  The minimum rear5

yard for the property which is located in the R-1-A6

District is 25 feet.  As stated above, the plat shows7

that the rear wall of the main swimming pool is 258

feet 3 inches measured from the mean horizontal9

distance from the rear line of the rear wall of the10

pool and the rear lot line."11

Okay.  And then it goes on to say "did not12

encroach upon the side yard."  But clearly if a13

retaining wall for a pool requires a rear yard, so14

must a dwelling.  And you can look and the appellees15

can look up and down the Zoning Regs and there is not16

one exception to where a dwelling unit does not17

require a rear yard.18

CHAIRPERSON GRIFFIS:  I'm not sure I19

remember Logan being that definitive in having the20

pool structure require a rear yard.  I heard your21

reading, but I think you would have to read the rest22

of the decision.23

MR. SCHONBERGER:  Okay.24

CHAIRPERSON GRIFFIS:  We'll pull that into25
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the record.1

MR. SCHONBERGER:  Okay.  Okay.  So again--2

okay.  And I think 2500.6 sort of speaks to the idea3

of the -- and sort of demands that this structure have4

a rear yard.  I think we addressed this in our papers,5

but I will just reiterate it briefly.6

A two story accessory structure allowed7

under 2500.5 shall not exceed 20 feet in height and8

shall not be located within the required rear yard.9

It shall also be set back, in other words the10

regulations are speaking to setbacks from lot lines,11

otherwise the word "also" is entirely misplaced in12

this paragraph.13

And it sort of makes common sense if you14

think about it because you can take a single story15

accessory structure, a garage, and you can put that in16

your rear yard.  And, in fact, if you attach it to17

your house and added a second story to it by a18

corridor and creating a court, that structure would19

only have to be -- this same structure the Epsteins20

built would only have to be 8 and a half feet away21

from their main residence, if it's connected by a22

corridor.  And what the Zoning Administrator is23

saying --24

CHAIRPERSON GRIFFIS:  Wouldn't that make25
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it a single structure?  You're not talking about an1

accessory structure anymore then.2

MR. SCHONBERGER:  It would make a single3

structure.4

CHAIRPERSON GRIFFIS:  That's right.5

MR. SCHONBERGER:  I'm just --6

CHAIRPERSON GRIFFIS:  I don't understand7

the comparison.8

MR. SCHONBERGER:  The comparison is that9

what the Zoning Administrator and the appellant -- and10

the appellees is stating is that once you sever this11

corridor, you have got to move this structure not 812

and a half feet back, but 25 feet back and it doesn't13

seem that that makes any rational viewpoint of the14

Zoning Regulations.15

The Zoning Regulations are to basically16

stop me and the use of my property from interfering17

with the use and enjoyment of your property, and this18

has the exact opposite effect.19

CHAIRPERSON GRIFFIS:  So you're saying20

building more mass towards the principal building21

protects you in adjacent properties than moving it22

further away and expanding the rear yard and open23

space?24

MR. SCHONBERGER:  That expanding the size25
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and the bulk and the massing of a building toward your1

neighbors and away from your house has an adverse2

impact or has an impact against the neighboring3

property owners, which is really the flip side of what4

most Zoning Regulations are -- you know, really what5

they are trying to do.6

In fact, if this -- if there was no7

alleyway and the Epsteins' property abutted the side8

yard of someone else's side yard, to interpret it the9

way the Zoning Administrator and the Epsteins are10

interpreting it, you would have to say that the Zoning11

Regulations are not only allowing you to move this12

accessory structure away from your house, but it's13

requiring you to move this accessory structure away14

from your house and next to your neighbor's.15

It could be 8 feet away from your16

neighbor's line, your neighbor's house, but it has to17

be 25 feet away from yours, sort of the flip side of18

really what the Zoning ordinance would require.19

In fact, I would sort of challenge Mr.20

Carroll of Holland and Knight to give us one single21

example where an accessory structure is moved away22

from your residence towards your neighbor's residence,23

away from your house and closer to your neighbor's24

residence.  In fact, I would challenge him to actually25
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find one example of that in any Zoning Regulation in1

the entire country.2

And I'm a real estate professional.  I'm3

an attorney.  I don't practice, as you can probably4

tell, but I have never seen a regulation which5

requires you to impact your neighbor's property where6

it will not allow you to have the same impact on7

yours.  Okay.  All right.  I think that's probably all8

the points I really need to make there as an addition.9

Are there any questions?10

CHAIRPERSON GRIFFIS:  Anything else, Ms.11

Ferster?12

VICE CHAIR MILLER:  I have a question.13

MS. FERSTER:  That concludes our14

presentation.15

CHAIRPERSON GRIFFIS:  Thank you.  Ms.16

Miller?17

VICE CHAIR MILLER:  If this structure were18

moved back, as you suggested, would it have a greater19

impact on the side properties?  Would it be closer to20

the houses?21

MR. SCHONBERGER:  On the sides?22

VICE CHAIR MILLER:  On the sides of the23

property.24

MR. SCHONBERGER:  You know, I mean,25
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generally speaking as houses are normally set up in1

residential districts?2

VICE CHAIR MILLER:  Well, in this case.3

MR. SCHONBERGER:  I think if it was pulled4

back from the yard, it would have -- it would be5

closer to the side yard properties, because the side6

yard properties are typically sort of in a row.  And7

you are allowed to have a two story accessory8

structure in a side yard, but it has to be 10 feet9

away from the lot line or is it 8 feet or 10 feet?10

And then it has to be -- in this case, what you're11

saying is -- what the Epsteins are saying is there is12

no rear yard setback at all.  And this could, in the13

absence of an alleyway, be right on somebody else's14

property line.15

VICE CHAIR MILLER:  The only point I'm16

getting at is I think that you are trying to make the17

point that it shouldn't be so far back, because it has18

an adverse impact on your property, which is to the19

rear of this property.  And my question is okay, if20

we're looking at where it's having an adverse impact,21

if it were moved up closer to the main structure,22

would the neighbors on either side be feeling that oh,23

it's closer to them, it's having an adverse impact on24

them.25
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MR. SCHONBERGER:  Well, the Epsteins would1

have been able if it was moved back 25 feet and the2

mass of their house could be larger.  There is a3

building envelope that a house can be built in.  I4

think it's actually in the surveyor's plat that the5

Zuckermans had, and I forget which exhibit is in our6

paper, but it shows the -- basically the building7

envelope in which a building could be built.8

Theoretically, if this property could be attached to9

one of the residences, you know, or they could make10

the housing much larger.11

CHAIRPERSON GRIFFIS:  But the lot12

occupancy doesn't change coming out of the placement13

of the accessory structure, does it?14

MR. SCHONBERGER:  I'm sorry?15

CHAIRPERSON GRIFFIS:  The lot occupancy.16

You're talking about where the -- how big the building17

envelope could be.18

MR. SCHONBERGER:  Right.19

CHAIRPERSON GRIFFIS:  This accessory20

structure counts towards lot occupancy, does it not?21

MR. SCHONBERGER:  I believe it does.22

CHAIRPERSON GRIFFIS:  So how does -- I23

don't understand your argument then.  The lot24

occupancy isn't changing at all whether you morph the25
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whole thing together or you separate it out.1

MR. SCHONBERGER:  No, I didn't mean to2

suggest that it changes.  In other words, I guess,3

what Ms. Miller is suggesting is if it went back, it4

would have more -- be closer to the side yard5

properties and the rear properties.  I guess if you6

were moving it back in that direction --7

CHAIRPERSON GRIFFIS:  So I guess the8

direction of the question is why do you read the9

regulations to protect the rear properties across an10

alley as opposed to protecting the properties adjacent11

over a side yard or a property line?12

MR. SCHONBERGER:  Because there is a side13

yard setback.14

CHAIRPERSON GRIFFIS:  Okay.  We'll leave15

it at that, a side yard setback.  Let me ask you, you16

made a statement that when one adds something to the17

top of this garage it loses it predominant feature as18

parking and becomes something else, I believe.19

MR. SCHONBERGER:  That's correct.20

CHAIRPERSON GRIFFIS:  But doesn't it still21

count towards the parking requirement or do we exact22

it from actually complying with the Chapter 21 parking23

requirements?24

MR. SCHONBERGER:  Yes, actually, I'm not25
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sure if I understand the question.  Armando, do you?1

Can you repeat the question, please?2

CHAIRPERSON GRIFFIS:  Sure.  You're saying3

that somehow we should start looking at this as having4

a more, one might say, primary use.  But you used the5

phrase predominant feature.  The predominant feature6

changes.7

MR. SCHONBERGER:  Right.8

CHAIRPERSON GRIFFIS:  So it's no longer a9

garage, it becomes something totally different.  I10

don't care who answers it.  You made the statement.11

So my question is well, if we do, if the Zoning12

Regulations -- that's what we're charged with, right?13

Right now we're stepping into the shoes of the Zoning14

Administrator and this is coming to us.  So now, I15

have to understand.  I look at it and I say okay, I16

agree with you.  Somehow this has changed.  How much17

has it changed or is it right, has it changed?  Does18

this still count towards providing the required19

parking?20

MR. SCHONBERGER:  I guess the -- there is21

parking.  In this parcel there is parking in the front22

of the house.23

CHAIRPERSON GRIFFIS:  On the property?24

MR. SCHONBERGER:  On the property.25
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CHAIRPERSON GRIFFIS:  The curb cut and you1

pull right up onto a pad?2

MR. SCHONBERGER:  That's correct.3

CHAIRPERSON GRIFFIS:  On this property?4

MR. SCHONBERGER:  We can ask the Epsteins5

or ask their counsel.  There is always cars parked.6

There is a pad.  There is like a pad on 27th Street7

where their car is parked all the time.8

CHAIRPERSON GRIFFIS:  Well, be that as it9

may, because that's not before us.  But there is a10

good section inside here about parking in the front11

yards.  All right.  But nonetheless, wow.12

MR. SCHONBERGER:  Well, I guess, if --13

just to answer your question.  The building changes.14

The height, what you see above, is -- it's just the15

intensity and use of that building changes.  It16

becomes more like a house.  This is an 18 -- this17

could potentially be an 1,800 square foot structure.18

That's about the size of most -- that's about the19

average size of a lot of the homes in the Chevy Chase20

area above grade.21

CHAIRPERSON GRIFFIS:  Well, I know, but22

you're stating the fact of what the regulations allow.23

I mean, so you think it's too big, but the regulations24

don't.25
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MR. SCHONBERGER:  I'm not suggesting it's1

too big.  I'm suggesting that when you're looking at2

the context of the Zoning Ordinance or the Zoning3

Regulations, that this structure -- to believe that4

the -- I guess, really what our -- what the decision5

of the Board is going to come down to is what is the6

meaning of 2500.6?  Is a required rear yard between --7

is the required rear yard as mentioned in that section8

really the space between the two houses?  I mean,9

between a house and the garage and the apartment?10

CHAIRPERSON GRIFFIS:  Right.11

MR. SCHONBERGER:  Or whether it's behind12

the garage, and that's going to be the fundamental13

issue that the Board needs to decide.14

CHAIRPERSON GRIFFIS:  I think you're15

exactly right.16

MR. SCHONBERGER:  Right.17

CHAIRPERSON GRIFFIS:  And I think the18

Board is exactly looking at that.  And quite frankly,19

to lay it out here, the conflict with 2300.  I mean,20

how do we look at something that is a parking garage,21

that is required to be in a certain area and how is22

that reconciled with 2500?23

MR. SCHONBERGER:  Well, the parking, a24

garage, a place where you park your car can be in the25
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required rear yard.  I guess, and actually be -- I'm1

sorry, can be in the rear yard.  The point I make, the2

point I'm trying to make about the massing of this3

building, it would be inconsistent with the purpose of4

any Zoning Code that I have seen where the code5

requires the property owner to place the massing of a6

sizeable accessory structure closer to its neighbor7

than it could otherwise be to its own residence.8

CHAIRPERSON GRIFFIS:  Which means?  That's9

what I'm stuck on.  You pick the neighbor that you10

don't want it to be closest to.11

MR. SCHONBERGER:  No, no, no.  I'm12

suggesting the case where the rear yard abutted a side13

yard property, so that if you -- and I think we14

illustrate that in our paper, that if the garage was15

loaded --16

CHAIRPERSON GRIFFIS:  Well, that's an17

atypical situation.  You're not asking the Board to18

look at the most extreme circumstance in order to19

understand the regulations, are you?20

MR. SCHONBERGER:  I'm not.  I don't think21

it's the most extreme.  There are a lot of --22

CHAIRPERSON GRIFFIS:  Is it a more typical23

situation that a rear yard abuts a rear yard, a side24

yard a side yard?25
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MR. SCHONBERGER:  The question is whether1

-- I think the issue would be how many blocks in the2

District of Columbia don't have alleys?  Because if3

you don't have an alleyway, then you absolutely have4

more --5

CHAIRPERSON GRIFFIS:  So what you're6

saying then the regulations would sit down and look at7

okay we have all these things that are kind of normal8

occurrences, let's find the one that essentially is9

not and we'll write the regulations to deal with that10

and hope that the normal fall into it or is it the11

opposite that we would write them for the normal and12

then we would try and address those that are not13

typical?14

MR. SCHONBERGER:  I don't think it's so15

atypical.  I respectfully disagree.  I think there are16

a lot of blocks and in upper northwest where there are17

no alleyways, Spring Valley, certain parts of upper18

northwest.19

CHAIRPERSON GRIFFIS:  And that's fine, but20

they are not side yard to rear yard.21

MR. SCHONBERGER:  Oh, any time you would22

have a square block and you don't have an alleyway,23

you would have four instances where you don't -- we24

have a rear yard that abuts a side yard.25
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CHAIRPERSON GRIFFIS:  You may.  You don't1

have to.  You could have rear yards to rear yards.2

You could have four corner lots.3

MR. SCHONBERGER:  Okay.  If a block only4

had four lots on it, I guess, that would be correct.5

Otherwise it would have to.6

CHAIRPERSON GRIFFIS:  Well, I'll draw it7

out.8

MR. SCHONBERGER:  Okay.  9

CHAIRPERSON GRIFFIS:  And I'll bring it10

out for you later.11

MR. SCHONBERGER:  All right.12

CHAIRPERSON GRIFFIS:  Okay.  Anyone else,13

questions?14

MR. SCHONBERGER:  Actually, Mr. Lourenco,15

you have another comment, please?16

CHAIRPERSON GRIFFIS:  Anything?  All17

right.  Let's proceed then.  Mr. Green, are you ready18

for cross?19

MR. GREEN:  May I inquire, Mr. Chairman?20

Thank you.  Mr. Schonberger, how have you been damaged21

by the Epstein garage, briefly?22

MR. SCHONBERGER:  The Epstein garage is --23

CHAIRPERSON GRIFFIS:  Actually, I just24

need to ask the relevancy of the question.  We're not25
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establishing whether he could bring an appeal or not,1

are we?2

MR. GREEN:  No, no.  He said in his3

testimony, he talked about certain damages and certain4

problems that occurred with regard to this and I was5

just simply following up and asking him how has he6

been damaged by it.7

CHAIRPERSON GRIFFIS:  Okay.  We'll allow8

it.9

MR. GREEN:  You know, I thought he would10

add more to that.11

CHAIRPERSON GRIFFIS:  No, indeed, indeed.12

MR. SCHONBERGER:  I would be happy to13

respond.  This structure looms over and intrudes upon14

the privacy of our back yard.15

MR. GREEN:  All right.  Have your property16

values been brought down by this?17

MR. SCHONBERGER:  You're asking me to make18

sort of the appraisal?  I mean, did you want me to19

speculate on that aspect?20

MR. GREEN:  No, I want you to just to tell21

me.  You indicated that you were a real estate22

attorney and had some experience in this area and so23

forth.  I take it you have access to MLS and all of24

the other things.  In other words, has the property25
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value of your property been affected by this garage?1

MR. SCHONBERGER:  I would -- my property2

has not been sold during the time that this --3

CHAIRPERSON GRIFFIS:  You can't determine?4

MR. SCHONBERGER:  I --5

MR. GREEN:  You can't or you don't know?6

MR. SCHONBERGER:  No, I wouldn't say I7

can't determine.  Just to speak to your point, it8

would be my guess as a real estate professional that9

it has had a negative, a material negative impact on10

the value of my property.  And I think that if the11

Board will allow this type of structure to be12

predominant through Chevy Chase, then it's going to13

have a negative material impact on the property values14

throughout the R-1-A and R-1-B Zones.15

MR. GREEN:  But in terms of actual figures16

and so forth, you have nothing.  Is that not right?17

MR. SCHONBERGER:  Again, you're asking me18

did I have an appraisal done before and after the19

structure was built?20

MR. GREEN:  Yes.21

MR. SCHONBERGER:  No, I didn't have an22

appraisal done, no.23

CHAIRPERSON GRIFFIS:  The next question.24

MR. GREEN:  You indicated that there was25
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some measurements taken about the height, that you1

thought this thing exceeded 20 feet.  Is that not2

right?3

MR. SCHONBERGER:  No, I think my comments4

were misconstrued.  I think the structure as built in5

terms of the height and not the setback complies with6

the regulation.7

MR. GREEN:  Would you agree that the yard8

area is greater than 25 feet, even though there is9

constructed a two story accessory use structure,10

commonly referred to as the garage?  Would you agree11

that that back yard is now still greater than 25 feet?12

MR. SCHONBERGER:  Are you talking about13

the space between the accessory, two story accessory14

building and the main residence?15

MR. GREEN:  And the main building, yes.16

MR. SCHONBERGER:  I think there is 25 feet17

between the main building, the main residence and the18

two story accessory structure.19

MR. GREEN:  Is there an addition, if you20

know, that has been built on to the main structure of21

the house, that is commonly referred to as the house,22

the main structure?  Has there been any kind of23

addition built to it?24

MR. SCHONBERGER:  I think what you're25
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asking me is whether there has been any rear addition1

made to the Epstein's main residence?2

MR. GREEN:  Yes.3

MR. SCHONBERGER:  I'm not aware of any.4

MR. GREEN:  If there were an addition to5

the rear, would that then just move the rear yard6

further toward the rear lot line?  Would you agree7

that if an addition were made to the rear of the main8

building on the Epstein's house, that it would just9

move the yard, the yard area further toward the lot10

line?  The rear yard lot line.11

MR. SCHONBERGER:  Are you asking me12

whether if they added a rear --13

MR. GREEN:  Yes.14

MR. SCHONBERGER:  -- addition that it15

would make the distance between the main residence and16

the two story accessory structure smaller?17

MR. GREEN:  No.  I'm asking if they made18

an addition, they constructed an addition to the rear19

main building, that it would move the rear yard20

further toward the rear lot line.21

MR. SCHONBERGER:  Are you asking me how --22

are you asking me, essentially, now you would measure23

a rear yard?24

MR. GREEN:  No.  I'm just asking you if25
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they made an addition to the rear of their house,1

let's say they built a sun room, all right, and it's2

20 feet, would this just move the rear yard further?3

In other words, would it push it out?4

MR. SCHONBERGER:  I think maybe I'm5

confused.  And just to help you here, are you talking6

about the required rear yard or the rear yard?7

MR. GREEN:  No, I'm not talking about8

required rear yard.  I'm just saying if they decide9

tonight they want to build a sun room, which is an10

addition.11

MR. SCHONBERGER:  Sure.12

MR. GREEN:  All right.  Would that then13

move the rear yard further toward the end, toward the14

lot line at the end?  Would that move it?15

MR. SCHONBERGER:  You know what, I'm not16

sure I understand the question.  Could I defer to Mr.17

Lourenco?18

MR. GREEN:  Sure, I mean.19

MR. SCHONBERGER:  Is that okay?20

MR. GREEN:  Yes, he's your expert.21

MR. SCHONBERGER:  I'm a little confused by22

it.23

MR. GREEN:  All right.  Let me see if I24

can -- I'll start again, Mr. Lourenco.  If the25
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Epsteins tonight decided that they wanted to put a sun1

room, which is an addition to their home, the main2

building, would this then move the rear yard further3

toward the rear lot line?4

MR. LOURENCO:  It would not.5

MR. GREEN:  It would not?6

MR. LOURENCO:  No.  It would just encroach7

further into the court between the two buildings.8

MR. GREEN:  Would you agree, Mr. Lourenco,9

that the rear yard of the Epsteins is greater than 2510

feet, as it's currently constituted?11

MR. LOURENCO:  That's a very difficult12

question to answer.  I don't think they have a rear13

yard.  They have a garage encroaching on it.  Right14

now, I think they have 7 foot rear yard, that's all15

they have.16

MR. GREEN:  You think they have a 7 foot17

rear yard?18

MR. LOURENCO:  About 7 foot.19

MR. GREEN:  Have you taken measurements of20

the Epstein lot?21

MR. LOURENCO:  About 7 foot.22

MR. GREEN:  Have you taken measurements of23

the Epstein lot?  You personally?24

MR. LOURENCO:  Not personally, but I have25
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been to the site.1

MR. GREEN:  You've been to the site?2

MR. LOURENCO:  And I can tell the3

difference between 7 feet and 25 feet.  It's certainly4

not 25 feet.5

MR. GREEN:  So you're saying that the6

Epsteins --7

MR. LOURENCO:  It's not even 15.8

MR. GREEN:  You're saying that the9

Epsteins have a 7 foot back yard.  Is that what you're10

saying?11

MR. LOURENCO:  I don't know what a back12

yard is.13

MR. GREEN:  A rear yard.14

MR. LOURENCO:  A rear yard, okay.  Rear15

yard, the only rear yard they have right now is16

between the garage and the rear property line.  It's17

about 7 feet.  The garage is encroaching in the18

required rear yard.19

MR. GREEN:  So the rear area then you're20

saying is only 7 feet?21

CHAIRPERSON GRIFFIS:  That's what he said.22

The next question.23

MR. LOURENCO:  That's correct.24

MR. GREEN:  All right.  Based on your25
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measurements, of course?1

MR. LOURENCO:  My estimation.2

MR. GREEN:  Your estimation.  This3

question of light and Mr. --4

MR. SCHONBERGER:  Schonberger.5

MR. GREEN:  -- Schonberger, you made6

references to light and ventilation.  Is that not7

right?8

MR. SCHONBERGER:  I think that's -- not in9

this testimony, I don't think today, but I think in10

our original appeal.11

MR. GREEN:  Okay.  But isn't it a fact12

that light and ventilation applies to the owner of the13

property?  That is the owner of the property that owns14

the house in question.  In other words, it wouldn't15

apply to you, but it would apply to the Epsteins.16

Wouldn't you agree to that?17

MR. SCHONBERGER:  I don't -- I think that18

structures on one property can affect the light, air19

and ventilation of the use and enjoyment of other --20

of neighboring property owners.21

MR. GREEN:  Mr. Lourenco?22

MR. LOURENCO:  Yes, sir.23

MR. GREEN:  Well, wouldn't you agree that24

the whole discussion of light and ventilation when you25
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were the Zoning Administrator applies to the owner of1

the house in question?  In this case, it would only2

apply to the Epsteins and not to Mr. Schonberger?3

MR. LOURENCO:  It certainly applies to the4

Epsteins.  I don't think the dimensions that we are5

talking about are such that light and ventilation is6

affected.  That was part of my testimony.  I think7

there is a very large court between the two8

structures, that's more than enough for light and9

ventilation.  And from the garage, the two story10

garage living quarters structure to the -- not Mr.11

Schonberger's rear lot line, but his neighbors, there12

is probably 20 some feet.13

Again, I didn't measure.  I'm just14

estimating, which I think is probably also.  I'm sure15

the Zoning Regulations consider that it's more than16

enough, since they don't require more than a 12 foot17

rear yard in R-5-B.  So I don't think that -- I think18

light and ventilation are probably not the issue at19

hand here.20

MR. GREEN:  Now, there has been a lot of21

discussion of location of an accessory building and a22

garage.  Would you agree that under 2300.2, that a23

private garage may be located within the rear or24

beside the main building?25
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MR. SCHONBERGER:  That's the same1

question.2

MR. GREEN:  That's to Mr. Lourenco.3

MR. LOURENCO:  Yes, sure, I agree with4

that.5

MR. GREEN:  So if you agree to that, then6

the Epstein's structure, which we have described as a7

garage and also an accessory building, is properly8

located.9

MR. LOURENCO:  No, it isn't.  You're10

putting words in my mouth.  Your question was do I11

agree that the private garage can be in the rear yard?12

My answer was yes, under 2300.3, I think it is.  There13

is another section that establishes a specific14

exception to that rule, which is when and if you put15

a second story on top for a very specific and strict16

type of use, then you've got to get it out to the rear17

yard.  The second condition of 2500.6, that is a18

specific, a specific exemption to the rule. 2300.2 is19

the general rule and the specific, in my opinion,20

takes precedence.21

MR. GREEN:  Would you agree that within22

the District of Columbia, Mr. Lourenco, that two story23

accessory buildings are, in fact, located in rear24

yards?  That they are bound in the District of25
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Columbia.1

MR. LOURENCO:  Yes, I have seen some.  It2

doesn't make them compliant structures.  They are not3

complying structures.4

MR. GREEN:  How many have you torn down,5

sir, during your course of duties as a Zoning6

Administrator?7

CHAIRPERSON GRIFFIS:  Next question.8

MR. GREEN:  Okay.  With regard to the9

Epstein building, what is the setback from the center10

line of the alley of this structure, sir?  Do you11

know?12

MR. LOURENCO:  The setback from the center13

line to --14

MR. GREEN:  Yes.15

MR. LOURENCO:  -- where?16

MR. GREEN:  Of the --17

MR. LOURENCO:  To the rear wall of the18

grass?19

MR. GREEN:  Yes.20

MR. LOURENCO:  Within a couple of feet.21

It's somewhere between 14 or 15 feet, something like22

that.23

MR. GREEN:  So that's greater than 1224

feet.  Is that not right?25
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MR. LOURENCO:  Oh, yes, it is.1

MR. GREEN:  So they are in compliance,2

would you agree?3

MR. LOURENCO:  With that particular4

provision, yes.5

MR. GREEN:  This structure, Mr. Lourenco,6

has a footprint of 572 square feet.  Would you agree?7

MR. LOURENCO:  I'll take your word for it.8

In the general ballpark, yes, somewhere between 5509

and 600 seems reasonable.10

MR. GREEN:  That's within the 900 square11

footage allowed under the law.  Would you agree?12

MR. LOURENCO:  For the private garage,13

yes, that's correct, that's less than 900.14

MR. GREEN:  One moment, Your Honor, Mr.15

Chairman.  I don't have any other questions right now.16

Thank you.17

CHAIRPERSON GRIFFIS:  Okay.  Thank you18

very much.  Mr. Carroll, no cross?  Actually, let me19

just follow-up very briefly.  Your testimony of the20

facts in this appeal, on the issue of error, your21

assertion is it's 2500.6, which is the location of the22

two story accessory building.23

MR. LOURENCO:  That was the only issue to24

which I spoke, but I guess it can be summarized that25
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way.  That's correct.1

CHAIRPERSON GRIFFIS:  Okay.  I just wanted2

to be clear, because you were just asked a direct3

question of the 900 square feet and you said it does,4

in fact, fall within the parameters of that setback5

from the middle and the alley also was appropriate.6

Okay.  Very well.  Thank you very much.  Yes, you have7

a question, Ms. Miller?8

VICE CHAIR MILLER:  Mr. Lourenco?9

MR. LOURENCO:  I need to clarify that10

answer.  I understood his question, and if it's not11

that, the question he wanted to ask, he can ask it12

again, but I understood his question as to whether it13

met the 12 foot setback from the center line.14

CHAIRPERSON GRIFFIS:  Yes.15

MR. LOURENCO:  I said it does.  It's 14,16

15, it does.17

CHAIRPERSON GRIFFIS:  Right.  Right.  I'm18

just trying to establish --19

MR. LOURENCO:  And there are other20

conditions that limit the location of the garage,21

which means it needed to be another 18 feet further22

back, which would still meet the 12 foot, because then23

it would be 25 plus 7.5.24

CHAIRPERSON GRIFFIS:  Yes, and I25
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absolutely was clear on that.  The small issue of the1

setback I was just getting to and then the 900 square2

feet.  Okay.  Ms. Miller?3

VICE CHAIR MILLER:  Just based on your4

knowledge of the Zoning Regulations, with respect to5

accessory buildings, are there various regulations6

that address required rear yard setback for accessory7

buildings as opposed to principal buildings?8

MR. LOURENCO:  I think the rear yard9

requirements, and I'm more focused now on residential10

districts, do not apply to physical buildings as11

opposed to other buildings.  The requirements of 404.112

apply to any structures and there are accessory13

buildings that get caught into that requirement.14

There are specific exemptions for certain limited size15

structures that are allowed in the rear yard or in a16

side yard within certain divisions and, of course, the17

one that comes to mind is the one story private18

garage.19

VICE CHAIR MILLER:  So basically, am I --20

MR. LOURENCO:  If I have a pool and the21

pool house, my pool house needs to follow the rules of22

the main structure, even though it's an accessory23

structure.24

VICE CHAIR MILLER:  Okay.  So the rear25
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yard setback applies to accessory buildings, in your1

view, unless stated otherwise?  Is that accurate?2

MR. LOURENCO:  That's correct.  There's --3

404.20 is a general provision.  And then there's4

exceptions for garages and then there's another5

exception to the garage, which is the 2500.6, which6

says even though there's exceptions for garages, this7

particular one because it has another story needs to8

move back.  That's my opinion.9

VICE CHAIR MILLER:  Thank you.10

CHAIRPERSON GRIFFIS:  Anything else?  Mr.11

Lourenco, in your expert understanding and opinion,12

are the Zoning Regulations definitive of how to13

measure a rear yard, whether it be from the exterior14

of the building face or the lot line?15

MR. LOURENCO:  I wouldn't have spent four16

pages trying to explain it if they were.17

CHAIRPERSON GRIFFIS:  Let me see if --18

MR. LOURENCO:  They are not there.  They19

are very ambiguous.20

CHAIRPERSON GRIFFIS:  Okay.  And so your21

citing of 774, which is a commercial zone, if I'm not22

mistaken, in terms of measuring and the required23

measurement of that rear yard setback speaks to24

measuring from the lot line to the rear of the25
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exterior of the building, right?1

MR. LOURENCO:  That's correct.2

CHAIRPERSON GRIFFIS:  So what would you do3

if you had more space or is that -- are we to read4

that section?  We're just trying to understand your5

interpretation.  We're not reading that section as you6

have to provide a specific amount, but rather no less7

than.  Is that correct?8

MR. LOURENCO:  Exactly.9

CHAIRPERSON GRIFFIS:  Okay.  10

MR. LOURENCO:  No less than the11

requirement of the table.12

CHAIRPERSON GRIFFIS:  If you had more,13

where do you measure from?  Are the regulations14

descriptive on which you start and stop at?15

MR. LOURENCO:  Okay.  I think the16

regulations are unclear.  They are ambiguous.  The17

examples I gave show cases where the issue, if you18

will, the pen of the regulator wrote it in such a way19

that, I think, they were thinking of measuring from20

the rear yard forward.  Because of the definition of21

court, if you place behind -- if you say I have a22

primary structure here, this is the rear most wall.23

So from this plane here where I have my24

rear most wall, of course, I have my side yards here,25
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I got the front, and from here back, I've got the rear1

yard.  And if I put another structure there which is2

not supposed to be in the rear yard, I end up with a3

space between two parallel walls, which constitutes an4

open or closed court, depending on how they relate.5

CHAIRPERSON GRIFFIS:  Okay.  I understand.6

I understand your reasoning, I think, in terms of rear7

yard and open space and measuring.  So now, you've8

brought up again this idea of trying to get into the9

mindset of those that wrote the regulations and why10

would you do that.  Then doing that and noting that11

the primary use, I differ with that we have a12

differing predominant feature, but the primary use is13

to park in.  Why would you move it further and further14

away from the rear of the property, when, in fact, in15

2001 the direct, not intent, letter says locate these16

parking structures in the rear yard.17

Why are we then to read other sections as18

conflicting with those and moving it away, as if19

that's the intent of the regulations?20

MR. LOURENCO:  In my opinion, again, it21

goes to the question that you asked before, should we22

write this for the predominant case and then deal with23

the exceptional cases in some other way.  In my24

opinion, a garage is typically a private garage, a25
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structure that is simply private garage is typically1

a one story garage, because no one wants to be2

spending the money to have hydraulic elevators.3

And so the visual impact and the massing4

impact of something that can be 10, 12, 15 foot high5

is limited.  Allowing it to be in the rear yard is a6

good compromise between visual impact and massing7

impact on the neighbors and on the property right of8

way, is a good compromise to reduce the amount of9

drive that I have to put in my property to bring the10

car into the garage.11

What makes this like a different animal is12

the fact that besides the garage, now I have living13

quarters on top of it and I'm allowed to do it.  I'm14

allowed to put a second story for some specific15

purposes to have those living quarters.  What that16

does is it now increases necessarily the mass of the17

building to a point that, in my opinion, is what18

justifies you pushing it further back.  And it's, you19

know, pushing it further back 10 feet, you're okay.20

CHAIRPERSON GRIFFIS:  When you say pushing21

it further back, you mean pushing away from the rear?22

MR. LOURENCO:  Away from the rear lot23

line.24

CHAIRPERSON GRIFFIS:  I gotcha.  Okay.25
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Good.  Anything else from the Board?  Excellent.1

Thank you very much.  Let's move ahead then to the2

Government's case.3

MR. GREEN:  Mr. Chairman?4

CHAIRPERSON GRIFFIS:  Yes, sir?5

MR. GREEN:  Can we defer for the --6

CHAIRPERSON GRIFFIS:  Absolutely.  You7

want to have Mr. Carroll?8

MR. GREEN:  Yes, yes.9

CHAIRPERSON GRIFFIS:  Excellent.10

MR. GREEN:  I'll let him go.  He'll come11

back.12

(Whereupon, at 5:00 p.m. the Public13

Hearing continued into the evening session.)14

15
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E-V-E-N-I-N-G S-E-S-S-I-O-N1

5:00 p.m.2

MR. CARROLL:  Good afternoon.  Once again3

for the record, Tom Carroll of the Law Firm Holland4

and Knight representing the property owners, Matthew5

and Amy Epstein, Michael Sears Trust.  We only have6

one witness to call today and we call Steve Sher from7

Holland and Knight, Director of Land Use and Zoning.8

We would like to offer him as an expert in9

interpreting Zoning Regulations.10

CHAIRPERSON GRIFFIS:  Excellent.  Is there11

any comments from the Board or is there any opposition12

from any of the participants in the appeal on Mr.13

Sher's establishment as an expert witness?  Okay.  Not14

noting any, we have established Mr. Sher numerous15

times in this regard.  Let's move ahead.16

MR. SHER:  Mr. Chairman, Members of the17

Board, for the record, my name is Steven E. Sher, the18

Director of Zoning and Land Use Service with the Law19

Firm of Holland and Knight.  What staff is giving to20

you are excerpts from the Zoning Regulations that I21

would like to walk you through and then a plat at the22

back, which will be the last thing I'll talk about.23

I think this is -- I'm not going to talk24

about what's not relevant, like section 223, section25
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774, section 3202.4(b), they are not relevant.  They1

are not -- they don't relate to the issue before the2

Board.3

What is before the Board is whether this4

two story accessory building, which includes a private5

garage on the first floor and domestic quarters on the6

second floor, complies with the regulations and7

whether the Zoning Administrator correctly approved8

the issuance of two permits, which was for the9

identical same construction that showed that10

construction to be in compliance with the regulations.11

Okay.  The definition of private garage,12

page 1-20, "A building or other structure or part of13

a building or structure not exceeding 900 square feet14

in area used for parking."  Okay.  I think we have15

established that the first floor of this two story16

building is a private garage.  It's less than 90017

square feet, so it meets that piece of the definition.18

CHAIRPERSON GRIFFIS:  Good.  Just to be19

all elementary, is this section 199 definition in20

Title 11?21

MR. SHER:  It's 199.1.  This is all from22

Title 11.  And then the next one also from definitions23

rear yard.24

CHAIRPERSON GRIFFIS:  Good.25
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MR. SHER:  Page 1-29, "A yard between the1

rear line of a building or other structure and the2

rear lot line, except as provided elsewhere in this3

title, the rear yard shall be for the full width of4

the lot and shall be unoccupied, except as5

specifically authorized in this title."  So from the6

back of the building is the rear yard.  We'll come7

back to that when we get to the plat.8

Accessory buildings R-1 Districts, 204.1,9

page 2-14, "The following buildings shall be permitted10

as accessory buildings.  Incidental use is permitted11

in this chapter (a) private garage, subject to the12

provisions of Chapter 23."  Chapter 23, page 23-1,13

2300.2, "A private garage that is an accessory14

building in a residential district (a) may be located15

either within a rear yard or beside the main building,16

provided if it's beside the main building," that's not17

relevant because we're not beside the main building,18

we're in the rear yard or we're behind the building.19

"And (b) where abutting an alley shall be set back at20

least 12 feet from the center line of the alley upon21

which it opens."22

Okay.  2500 accessory uses in buildings,23

page 25-1, section 2500.2, "An accessory building24

shall be located only in a rear yard, except as25
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follows."  Ignore (a) and (b), turn over to the next1

page.  2500.3, "No more than 30 percent of the area of2

a required rear yard on any lot shall be occupied by3

accessory buildings of all kinds."  .4, "An accessory4

building in any zone shall not exceed one story or 155

feet, except as provided in .5."  .5, "R-1-A or R-1-B,6

accessory private garage may have a second story used7

for sleeping other than quarters of a domestic8

employee."9

.6 and I know you have heard this before,10

but here they are, "A two story accessory building11

allowed under .5 shall not exceed 20 feet in height,12

shall not be located within the required rear yard and13

it shall also be set back from all side lot lines for14

distance equal to the minimum width of the required15

side yard."  .7, "height," .8, "Not erected prior to16

the main dwelling," .9, I'm going to stick to .9 for17

a second, "Shall not obstruct light and ventilation18

required by other regulations."19

Okay.  Now, turn to the plat.  This is the20

official wall check that the District of Columbia, you21

should all have a copy of that, at this point, did on22

this house, which is Lot 27, and adjoining house,23

which was built at the same time, Lot 26, which is not24

the subject of this appeal.  So we're only talking25
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about Lot 27.1

Now, I have annotated that plat with2

markings that are clearly mine and not those of the3

surveyor who prepared the report.  I have drawn a line4

at the front of the dwelling along the line of the5

front of the house and I have labeled that front yard,6

because that's what it is.  There is no requirement7

for a front yard.  There is no required front yard8

setback, but it is a front yard.9

I have drawn a line across the rear most10

portion of the main building between the two lot lines11

and that heavy line defines the furthest most rear12

extension of the main building.  Everything west of13

that or left of that as you're looking at the drawing14

if you're holding it so the printing is up, is the15

rear yard.16

I have labeled the two side yards, one on17

each side of the building, one on the north side, one18

on the south side.  I have also dimensioned 25 feet as19

the required rear yard and 72 feet more or less20

because the building is not exactly square on the lot.21

So it's a little bit -- one side is a little bit more22

and one side is a little bit less, but it's about 7223

feet from that line to the rear lot line.24

Now, the Zoning Administrator has25
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consistently interpreted and, in fact, this Board made1

a specific finding in Appeal No. 16696 back in 20012

and it is finding number 17 in that order and it's3

talking about property.  In that case it was in an R-34

District.  But it says, it was talking about a garage5

that did not occupy the required minimum 20 foot rear6

yard, which is measured outward from the rear line of7

the dwelling to the rear lot line.8

So everything from behind the rear line of9

the building to the rear lot line is a rear yard.  The10

first 25 feet of that is the required rear yard.  So11

we've got 72 feet more or less of rear yard.  We've12

got 25 feet of required rear yard.  It is clear from13

the wall check plat that the location of the garage is14

well outside the required rear yard.15

It is clear from the dimensions on the16

wall check that the garage is located 8 feet from the17

lot line, which would make it -- and the alley is 1518

feet wide, so the distance there would be 7.5 plus 819

feet to the center line of the alley, more than the 1220

feet required for the setback of the garage from the21

alley.  So there's no question, there's also the22

dimension on the north side of the garage which shows23

that it varies from 8.51 feet to 8.54 feet.24

So that dimension more than meets the 825
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foot side yard requirement, if it were a side yard,1

which it is not.  It's in the rear yard.  But the2

regulation says "Shall provide space equal to what the3

required side yard would be in this district," which4

is 8 feet.  So we've got 8 feet on the north side and5

well in excess of 8 feet on the south side.6

So there is no question that the garage is7

located as permitted by the regulations.  It is8

located in the rear yard.  It is not located in the9

required rear yard.  It is set back more than 12 feet10

from the center line of the alley.  It has 8 feet or11

more on each side, which is the minimum required side12

yard.  And therefore, it is countered in lot13

occupancy.14

The building and the garage to not exceed15

the maximum permitted lot occupancy.  There should be16

no question, no equivocation, no doubt that this17

building complies 100 percent with the requirements18

that are applicable to it.19

Something has been made and I don't want20

to say much, but something has been made over the fact21

that there is some suggestion that the building22

somehow impairs the light and air and whatever of23

other properties.  The Zoning Regulations establish24

the minimum standards and Mr. Lourenco said this25
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earlier, establish the minimum standards applicable to1

what could go on on a particular lot.2

This isn't a question of whether the3

Zoning Commission thought well, what should be allowed4

here?  They said you got to have a 5,000 square foot5

lot.  You've got to have a 50 foot lot width.  You6

can't occupy more than 40 percent.  You've got to have7

two 8 foot side yards.  You've got to have a 25 foot8

rear yard.  Your building can't be more than 3 stories9

and 40 feet in height.  They tell you how to measure10

the height and where to measure the height and all of11

these other things.12

Those are the standards.  The Zoning13

Administrator is not charged, I almost want to say and14

I'm going to put my tongue in cheek a little bit, he's15

not charged with thinking about that.  He doesn't have16

to decide what the minimum standards are that the17

Zoning Commission has promulgated for development in18

an R-1-B District.  The regulations tell him that.  He19

doesn't have to look to see what's on an adjoining20

piece of property to decide is this building overly21

dense for this lot, because that's not what the22

regulations tell him to do.23

CHAIRPERSON GRIFFIS:  So you're saying24

2500.9, from the Zoning Administrator's point of view,25
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is not actually an independent measurable section or1

requirement, but rather is that that encapsulates all2

the other area or dimensional requirements of which he3

has to make sure that they comply with?4

MR. SHER:  I would say that and I would5

add a point.6

CHAIRPERSON GRIFFIS:  Okay.  7

MR. SHER:  The point is that the8

regulations are designed to protect the property on9

which the garage is located.  Not the property next10

door.  Not the property across the alley.  But the11

property on which the accessory building is located.12

You're not entitled to take your light and air from13

somebody else's property.  You're not --14

CHAIRPERSON GRIFFIS:  Based on the other15

requirements in the regulations.16

MR. SHER:  Based on the other requirements17

of the regulations.18

CHAIRPERSON GRIFFIS:  Right.  Light,19

setbacks, lot occupancy.20

MR. SHER:  If you meet those requirements,21

I don't believe there is a way that the Zoning22

Administrator could have said --23

CHAIRPERSON GRIFFIS:  I see.24

MR. SHER:  -- you know, this building25
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meets all the requirements, but I don't like it.  I1

think it's too big.2

CHAIRPERSON GRIFFIS:  Yes.3

MR. SHER:  And I'm not going to approve4

it.  I don't think he has that discretion, because the5

Zoning Regulations tell him what he was supposed to6

look at.  And if he goes through his check list or our7

check list and says here is what the regulations8

require, here is how this building does or presumably9

does, meet it, then I think he has got to issue the10

permit.11

And in this case, the building as the12

Zoning Administrator determined twice, and as I have13

just gone through, meets all those requirements and14

therefore the decision was absolutely unequivocally15

correct.16

CHAIRPERSON GRIFFIS:  Thank you very much.17

Ms. Miller?18

VICE CHAIR MILLER:  Thank you.  Mr. Sher,19

this two story accessory building, it is a structure,20

is it not?21

MR. SHER:  Certainly.22

VICE CHAIR MILLER:  So how do you23

reconcile 404.1 that says that a rear yard is required24

for each structure?25
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MR. SHER:  Well, it says "Except as1

provided elsewhere in this title," and the Zoning2

Regulations specifically allow an accessory building,3

including an accessory garage, including a two story4

accessory garage in the rear yard.  Now, if you go5

back and look at the plat, there are clearly parts of6

the main house where there is nothing between it and7

the rear lot line.  The garage only occupies a portion8

of the lot.9

So if you stood on the -- or if you were10

at the southwest corner of the house and looked back,11

you could look all the way to the rear lot line and12

nothing would be between you and the rear lot line.13

A part of that rear yard is occupied by an accessory14

structure.  But that accessory structure is15

specifically permitted by 2300.2 and 2500.4, 5, 6, 7,16

etcetera.17

If you go in that alley and start at18

Military Road and walk or drive down it, that alley is19

just lined with garages, both one story and two story.20

If you're saying that -- right on the alley or within21

setback presumably so they meet the 12 foot22

requirement, I suspect some of them may have been23

built before that requirement was there.  If you're24

saying a two story building can't be there, then a one25
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story can't be there either, because there's no1

distinction in that respect.  There's no greater2

setback from the center line of the alley required for3

one than for the other.4

And so if you're going to take the5

position that accessory buildings can't be in rear6

yards unless they themselves provide a rear yard,7

that's just contrary to practice and existing8

conditions all over the District of Columbia, but even9

just in this alley.10

CHAIRPERSON GRIFFIS:  Anything else?11

BOARD MEMBER MANN:  Yes.  Since there is12

no definition of required rear yard in the13

regulations, and you said that we had to -- or that14

there has been a longstanding interpretation of how15

required rear yard is measured and there have been16

other BZA cases where we have come to a conclusion how17

the required rear yard is measured, but do you know if18

there was some sort of reasoning or logic behind19

coming to the determination of how required rear yard20

is measured?21

MR. SHER:  Well, I believe that the22

original determination was made based on the specific23

reading of the regulations, specific language of the24

regulations.  A yard between the rear line of a25
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building or other structure and now maybe it could1

have been written the other way, but that's not what2

it says.  What is says is "between the rear line and3

the rear lot line."4

And I know that over as many years as I5

have been doing this, which is a long time, that's the6

way they have measured the rear yard.  And at least in7

the one appeal, the Board reached exactly the same8

conclusion.  I think that is consistent with the9

practice of measuring rear yards in residential zones10

that I know of.11

Now, I forget whether Mr. Lourenco or Mr.12

Schonberger said, there are other ways to measure rear13

yards under other sections of the regulations, but14

that's not what we're talking about here.  You can15

measure to the center line of the alley.  You can16

provide a court in lieu of a rear yard.  You can do17

all kinds of things.  But not in an R-1-A District or18

R-1-B, sorry.19

CHAIRPERSON GRIFFIS:  Any other questions?20

Anything else, Mr. Carroll?21

MR. CARROLL:  That's it.22

CHAIRPERSON GRIFFIS:  Cross, Ms. Ferster?23

MS. FERSTER:  Okay.  I'm referring to the24

plat, the wall test report and I have a couple of25
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questions about that to start out with.  Now, you had1

indicated in your testimony that you believe the2

structure that we're talking about is a private3

garage, that's correct?4

MR. SHER:  Yes.5

MS. FERSTER:  And where would you say the6

entrance to this private garage is?7

MR. SHER:  The entrance to the garage is8

on the west side facing the alley.9

MS. FERSTER:  Okay.  Now, you also10

indicated that there are stairs on the side lot line.11

Is that correct?12

MR. SHER:  Actually, I didn't say anything13

about stairs.14

MS. FERSTER:  Oh, you didn't?  Okay.  You15

had made some reference to the fact that there could16

be stairs?17

MR. SHER:  I didn't say anything about18

stairs to my recollection.19

MS. FERSTER:  All right.20

MR. CARROLL:  There are stairs.21

MS. FERSTER:  Okay.  Okay.  Are you aware22

of whether or not there are stairs on that side lot23

line, in that side yard?24

CHAIRPERSON GRIFFIS:  That doesn't go to25
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his testimony, does it?1

MS. FERSTER:  Well, I'm making a point.2

I mean, I have a question that is relevant here to the3

definition of garage.  Are you -- as a factual matter,4

are you aware of whether or not there are stairs on5

that side lot?6

MR. SHER:  I'll quibble with your use of7

the word side yard, but there are stairs leading up to8

the second floor of the building for access, yes.9

MS. FERSTER:  Okay.  10

MR. SHER:  They are in the rear yard, but11

they are there.12

MS. FERSTER:  Okay.  And are you familiar13

with section 2503.4 of the Zoning Regulations?14

MR. SHER:  Let me see, .4, I can look it15

up.  Yes, I know that section.16

MS. FERSTER:  Okay.  And it's correct that17

that section says "Stairs leading to the ground from18

a door located on the story in which the principal19

entrance of a building is located may occupy any yard20

required under provisions of this title."  That's21

correct, right?22

MR. SHER:  It certainly is what it says.23

MS. FERSTER:  Okay.  So these stairs would24

be permitted to occupy the side yard only if they led25
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to the entrance of a -- the principal entrance of this1

structure.  Isn't that correct?2

MR. SHER:  No.3

MR. CARROLL:  Again, does this go to his4

testimony?5

CHAIRPERSON GRIFFIS:  Yes.  Well, how are6

we getting to the definition of garage here?7

MS. FERSTER:  Well, I think, I have some8

other questions that deal with that, but I think the9

point is is that if this is a private garage and he10

did testify that the entrance fronted on the alley,11

then it could not have stairs occupying the side yard12

to go to the -- another entrance, because the building13

can't have two principal entrances.14

CHAIRPERSON GRIFFIS:  His testimony was15

two entrances?16

MS. FERSTER:  He testified that this was17

a private garage.18

CHAIRPERSON GRIFFIS:  Right.19

MS. FERSTER:  And our position, obviously,20

is that this is a two story accessory structure.21

CHAIRPERSON GRIFFIS:  Okay.  22

MS. FERSTER:  And so my questioning goes23

to, and we can probably deal with this on rebuttal as24

well, to how can this building -- how can those stairs25
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be located in that side lot yard and lead to the1

second story entrance if, in fact, as he testified the2

entrance, the principal entrance to the structure is3

fronting the alley?4

MR. SHER:  The principal entrance to the5

private garage, which constitutes the first floor of6

that structure, is facing the alley.  That structure7

doesn't have side yards.  It is located in the rear8

yard of the principal dwelling.  So I don't think9

2503.4 has any relevance to that, this matter at all.10

Those stairs are not in any yard required under the11

regulations.  The required side yard for the main12

building is where I've shown it on the drawing.13

MS. FERSTER:  Okay.  14

MR. SHER:  And the required rear yard for15

the main building is shown where -- is where I've16

shown it.  Those stairs are not in either of those17

places, as I understand it.18

MS. FERSTER:  Okay.  Mr. Schonberger gave19

an example in his testimony of a private garage, which20

is actually part of the single-family dwelling, you21

know, built, you know, within the structure.  Are you22

familiar with that sort of garage that is actually23

part of a single-family dwelling?24

MR. SHER:  I don't know what the relevance25
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to that is here, but there are houses that have1

garages attached to them, yes.2

MS. FERSTER:  Okay.  And what is the rear3

yard setback requirement for that dwelling?4

MR. SHER:  The rear yard setback for any5

dwelling begins at the furthest most rear part of that6

dwelling, whether it is a square, whether it's an L,7

whether it's a T, whether it's got additions at the8

back, whether it's got a garage at the back, whatever9

the rear most part of that single connected dwelling10

is.11

MS. FERSTER:  The fact that a single-12

family dwelling has a garage built within it, does13

that mean that that entire structure can be located14

within the required rear yard?15

MR. SHER:  No, the rear yard begins at the16

rear of the structure, so there's nothing in the rear17

yard.18

MS. FERSTER:  All right.  Mr. Schonberger19

has a couple of questions.20

MR. SCHONBERGER:  Yes.  I guess, Ms.21

Miller asked a question earlier about reconciling22

section 404, which requires all structures to have a23

rear yard.  Do you remember that?24

MR. SHER:  Yes.25
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MR. SCHONBERGER:  Okay.  And you said that1

the exception here that the zoning required the two2

story accessory structure to have a rear yard is3

2300.2.  Is that correct?4

MR. SHER:  Yes.  A private garage that is5

an accessory building in a resident's district may be6

located within the rear yard.7

MR. SCHONBERGER:  Well, what does that --8

I'm sorry, go ahead, to interrupt you.  What is the9

definition of a private garage?10

MR. SHER:  A private garage is a building11

or other structure or --12

CHAIRPERSON GRIFFIS:  I'm sorry.  I want13

to get to the hard hitting questions, because --14

MR. SCHONBERGER:  Okay.  15

CHAIRPERSON GRIFFIS:  -- you're just16

walking him through the entire.17

MR. SCHONBERGER:  All right.  I'm sorry.18

Would you say that a private garage is a place where19

you park your car only?20

CHAIRPERSON GRIFFIS:  Let me interrupt,21

because you asked him what the definition of a private22

garage is, right?23

MR. SCHONBERGER:  Yes.24

CHAIRPERSON GRIFFIS:  Well, he provided25
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that right here in writing.1

MR. SCHONBERGER:  Okay.  2

CHAIRPERSON GRIFFIS:  He's not going to,3

I would hope not, answer and would have no relevance--4

MR. SCHONBERGER:  I'm sorry.5

CHAIRPERSON GRIFFIS:  -- to move beyond6

that.7

MR. SCHONBERGER:  I'm sorry.  I don't mean8

to beg the patience of the Board.  Would you say that9

a private garage is defined as a place where you park10

your car exclusively?11

MR. SHER:  Yes, I would say that's what12

the regulations say.13

MR. SCHONBERGER:  Okay.14

MR. SHER:  I think people are known to put15

other things in their garages besides cars, but that's16

what the regulations say.17

MR. SCHONBERGER:  So in the Zoning18

Regulations, is there anywhere to find the term two19

story garage?  Does that mean that you would have to20

park a car on two levels?21

MR. CARROLL:  I don't believe Mr. Sher22

testified that we would be parking a car on two23

levels.24

CHAIRPERSON GRIFFIS:  Right.  I didn't see25
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it, but I don't understand that's the question.1

MR. SCHONBERGER:  The question that I'm2

getting at is that Mr. Sher is stating that the3

exception to all structures having a required rear4

yard is answered by 2300.2, which discusses the -- an5

exception for a private garage.  I think it's pretty6

well-established that the second floor of this7

accessory structure is not a private garage and8

therefore does not need the rear yard -- is not an9

exception to the rear yard requirement.  And I'm just10

asking if you can explain that further.11

MR. CARROLL:  I would also say that Mr.12

Sher did testify as well that the exception comes from13

the definition of rear yard in saying that "The lot14

shall be unoccupied, except as specifically authorized15

in this title."16

MR. SHER:  There were two sections, 2300.217

and 2500.2.  Both talk about -- one talks about an18

accessory garage, which is 2300.  2500.2 says an19

accessory building shall be located only in a rear20

yard.  So there are two sections that apply to where21

you can locate.  And I think I was careful and precise22

in describing this building as a two story accessory23

building.  The first floor of which is a private24

garage and the second floor of which is used as living25
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quarters for a domestic employee.1

MR. SCHONBERGER:  But where is the2

exception for the second story not having a required3

rear yard?  Since it's clearly not a parking structure4

or private garage rather.5

MR. SHER:  2500.2.6

MR. SCHONBERGER:  And can you point out7

exactly where that exception is?  It says "An8

accessory building shall be located" --9

MR. SHER:  "Shall be located only in a10

rear yard."11

MR. SCHONBERGER:  It doesn't say required12

rear yard, does it?13

MR. SHER:  No, but 2500.3 says "No more14

than 30 percent of the area of a required rear yard,"15

and 2500.5 says that "An accessory private garage may16

have," it doesn't have to, but it may have, "a second17

story."  And 2500.6 says "A two story accessory18

building shall not be located within the required rear19

yard."  Obviously, suggesting that it might be located20

somewhere else in a non-required rear yard.21

CHAIRPERSON GRIFFIS:  And 2500.3 is22

calculating 30 percent of the required rear yard.  Is23

that correct?24

MR. SHER:  Correct.  And we're not25
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occupying any part of the required rear yard.1

CHAIRPERSON GRIFFIS:  So between a rear2

yard and a required rear yard.3

MR. SHER:  Right.  Exactly.4

MR. SCHONBERGER:  So I am still a little5

lost.  Where is the exception for a dwelling unit?6

Why doesn't a dwelling unit have to have a required7

rear yard to conform to section 404?8

CHAIRPERSON GRIFFIS:  I think he just9

answered that, didn't he?10

VICE CHAIR MILLER:  I don't see it either,11

so if Mr. Sher can explain it better, I would like to12

hear it.13

CHAIRPERSON GRIFFIS:  So you're saying14

that the parking garage on the first level doesn't15

have a rear yard, but the second, as it's calculated16

in 2005.5, is an accessory parking garage, which is an17

allowable second level, somehow has a different18

requirement than the floor below it?19

VICE CHAIR MILLER:  No, that's not how I20

see it.  I mean, I haven't made up my mind.  I'm just21

trying to understand where the exception is because22

2500.6 looks like a different animal from a private23

garage, and you say that that contains an exception24

that that structure doesn't require a rear yard as set25
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forth in 404.1.  So I'm just --1

CHAIRPERSON GRIFFIS:  2005.5 sets up in R-2

1-A and B Districts an accessory private garage.  An3

accessory private garage may have a second story.4

Look, I think Mr. Sher is laying this out.  We could5

follow his -- his starred sections that he has laid6

out is chronological on purpose because the7

regulations read that way.8

We start out with an accessory building9

shall be located in a rear yard.  It's required to be10

in a rear yard.  Then we go on to those exceptions or11

those specifics.  2500.5 establishes the accessory12

private garage may have a second story used for this13

prevalent living quarters for domestic employees of14

which I'm sure we all have.15

2500.6 then says that in 2500.5 has other16

requirements.  It can't be above 20 feet, right, and17

it can't be located in a required rear yard.  As I see18

the argument Mr. Sher is laying out, he is19

differentiating.  The sections are differentiating20

between required rear yard and rear yard for numerous21

reasons.22

One is a calculation of which that can be23

occupied, the lot occupancy, 30 percent, no more, of24

the required rear yard, differentiating from the25
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entire rear yard or open space, right, differentiating1

from private garage and that of a zone district of2

which a second story can be put on that garage, and3

then where that -- when you have a second story on4

that garage or accessory private garage, where that5

can be located.6

Follow-up questions?  That's to you, Ms.7

Miller.8

VICE CHAIR MILLER:  No, I'm just going to9

listen.  Thank you.  I don't have another question.10

CHAIRPERSON GRIFFIS:  But you want him to11

say it, not me?12

VICE CHAIR MILLER:  I don't know.  I will13

leave it to the cross examination.14

MR. SCHONBERGER:  Actually, we would like15

to -- again, there is nothing that I can tell from16

reading the code that says that the apartment, the17

dwelling unit, is somehow exempt under the same18

provision as the garage area.19

Can you, please, point that out to us in20

the code where that says that, where there is an21

explicit exemption for the dwelling unit?  If all22

structures have to have a required rear yard, why is23

a dwelling unit not one of those structures?24

MR. SHER:  Well, again, the definition of25
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rear yard provides that the rear yard shall be for the1

full width of the lot and shall be unoccupied except2

as specifically authorized in this title.  So when you3

go back through the regulations, you get to 2300.2 and4

then eventually you get to 2500.  And when you get to5

2500, it tells you if you have an accessory building,6

it shall only be located in a rear yard, except in a7

couple of circumstances not applicable here.8

And then it goes on to that and tells you9

what else, what other requirements apply to those type10

buildings, accessory buildings, in rear yards.  And11

when you get to 2500.5 it says "An accessory private12

garage," which the first floor of this building is,13

"may have," doesn't have to, it "may have a second14

story used for sleeping or living quarters of domestic15

employees."16

It doesn't say when you -- it doesn't say17

that can't be in the rear yard.  In fact, it's18

explicitly saying -- it starts off saying it shall19

only be in a rear yard.  So once it's in a rear yard,20

there are certain requirements that will apply to it21

and when you put a second story on it, when you get to22

.6 there are certain additional requirements that23

apply to it.24

If I didn't have a second story on this,25
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I could have the garage in the same spot east/west on1

this garage, but I could have located it -- not I2

could have.  The developer could have put that garage3

right on the north side lot line because there is4

nothing that constrains the location of a one story5

accessory building or private garage in that context.6

I could have put that garage into the7

required rear yard, if I didn't cover more than 308

percent of the required rear yard, if it was only a9

one story structure, but this is not a one story10

structure.  It's a two story structure which is11

specifically permitted under the regulations to be a12

private garage with a second story use for sleeping13

accommodations of a domestic.14

Once you get to the point of allowing15

that, then the other constraints apply.  I can't put16

it in a required rear yard anymore.  I have got to put17

it somewhere outside the required rear yard and I18

can't have it within 8 feet of the side lot lines.  I19

have to have the equivalent of a side yard there.20

It's not a side yard.  It doesn't say the21

accessory garage shall provide a side yard.  It says22

it shall provide -- "It shall be set back a distance23

equal to the minimum width of a side yard."  It24

doesn't say have a side yard.  It says meet the25
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setback requirements that apply to the main dwelling1

because, in fact, it's not a side yard.  It's all the2

rear yard for the principal dwelling and the3

regulations specifically and definitely provide for4

that.5

MR. SCHONBERGER:  I'm sorry.  So you're6

saying that if the structure, the two story accessory7

structure, is located in the side yard, it does not8

have to have its own side yard?9

MR. SHER:  Well, I'm saying you can't have10

a two story accessory structure in a side yard to11

begin with, so I think that's a question that doesn't12

have an answer.13

MR. SCHONBERGER:  Well, it says -- 2500.614

says "it shall also be set back."  Let's see.  Where15

in the code is it not -- where in the regulations does16

it provide that it cannot be in a side yard?17

MR. SHER:  Because it says that "An18

accessory building shall be located only in a rear19

yard" and then goes on.  Now, if you're saying to me20

does 2300.2 allow a two story, I never actually saw a21

two story accessory building in a side yard, but can22

you have a two story building, an accessory building,23

in a side yard?  Maybe you could actually.24

MR. SCHONBERGER:  I think you can.25
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MR. SHER:  Well, but I don't know that1

that's material because that's not what's involved2

here.3

MR. SCHONBERGER:  Well, I think actually4

you can have -- you can have a garage in a side yard,5

right?6

MR. SHER:  I can have a garage in a side7

yard.8

MR. SCHONBERGER:  Right.9

MR. SHER:  That's correct.10

MR. SCHONBERGER:  And that garage can have11

a second story if it has a side yard setback, correct?12

So it makes the -- so if you put a garage in the side13

yard, aren't you requiring that garage to have a side14

yard and you're requiring a side yard?  You're15

requiring a yard between the main residence and the16

two story accessory structure and you're also17

requiring that two story accessory structure to have18

a side yard, correct?19

MR. SHER:  It's a hypothetical question20

that doesn't apply here.21

MR. SCHONBERGER:  Well, it says "It shall22

also be set back from all side lot lines for a23

distance equal to the minimum width of a required side24

yard in the district in which it is located."25
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MR. SHER:  Right, and we do.1

MR. SCHONBERGER:  Right, but if it was in2

a side --3

MR. SHER:  So I don't understand what the4

rest of the question is.5

MR. SCHONBERGER:  So if it was in a side6

yard, that would still be the same case, correct?7

MR. SHER:  But it's not.8

MR. SCHONBERGER:  But if it were, could9

it?10

MR. CARROLL:  Is this relevant?11

CHAIRPERSON GRIFFIS:  I don't think so.12

Let's move on unless we can figure out why you're13

asking him to --14

MR. SCHONBERGER:  Because --15

CHAIRPERSON GRIFFIS:  -- put this16

somewhere that it isn't for this appeal.17

MR. SCHONBERGER:  Because we're trying to18

establish that the language of 2500.6 -- when the19

language says "It shall also be set back from all side20

lot lines," that also pertains to a rear lot setback21

and that there is no provision.  There is no provision22

in the code, at least there is no provision in the23

regulations that provides for an exception to a24

dwelling unit in a rear yard, for that not to have a25
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rear yard.1

MR. CARROLL:  I would say that the2

appellant is getting a convoluted reading of section3

2500.6 when he said that it also requires a rear yard4

setback.  The term "also" used in that sentence is5

merely implying that there are additional restrictions6

that will follow the one preceding it.7

CHAIRPERSON GRIFFIS:  Okay.  I mean, I8

think we understand everyone's point, but I don't9

think he is going to agree with you.10

MR. SCHONBERGER:  Okay.11

CHAIRPERSON GRIFFIS:  But I think I12

understand your position, as others do.13

MR. SCHONBERGER:  Okay.14

CHAIRPERSON GRIFFIS:  So let's move ahead.15

Any other cross of Mr. Sher?16

VICE CHAIR MILLER:  I would like to ask17

Mr. Sher a question while he's looking.  I asked this18

of Mr. Lourenco and I would be interested in your19

answer.20

With respect to accessory buildings in21

general, do the rear yard setback requirements apply22

to them unless otherwise excepted in the regulations?23

MR. SHER:  Unless otherwise excepted.24

Probably, but, I mean, there are -- we're talking25
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about specific exceptions.  I mean, if you're asking1

me could -- if I had a commercial zone and I wanted to2

put an accessory building at the rear of the lot,3

would it have to meet the rear yard setback, I'm not4

sure.5

I haven't examined the regulations on that6

point.  There are, again, certain provisions for where7

accessory buildings are located and, in fact, 2500.28

is a section of the regulations that doesn't just9

apply to residential zones, so it may be.10

VICE CHAIR MILLER:  Let's just do11

residential zones.12

MR. SHER:  Okay.13

VICE CHAIR MILLER:  Let's just look at --14

I mean, I'm just talking about 404.1 which says "A15

rear yard shall be provided for each structure located16

in a residence district."17

MR. SHER:  Um-hum.18

VICE CHAIR MILLER:  And then you went on19

to say, well, unless it's excepted otherwise and that20

the regulations that apply to this type of structure21

are excepted.22

And I just am interested in general23

whether, you know, if you put a pool house -- well, if24

you put a whatever kind of -- whatever would be25
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considered a structure in the back yard, whether the1

rear yard, in your view, would be counted from that,2

the most rear part of that building or structure to3

the lot line.4

MR. SHER:  No, it would not.  It would be5

counted from the rear of the principal dwelling.6

VICE CHAIR MILLER:  So that's why you're7

saying that?8

MR. SHER:  If we're talking about a single9

family zone, yes.10

VICE CHAIR MILLER:  Okay.11

MR. SHER:  I would say no, it doesn't.12

You would not measure the rear yard from the back of13

the accessory structure.  You would measure it from14

the back of the principal dwelling.15

VICE CHAIR MILLER:  Okay.  And how would16

we know that?17

MR. SHER:  Because you go back to the18

definition of what is a rear yard measured from, you19

know, way back to page 2, the rear line of a building20

and a rear lot line, except as provided elsewhere.21

CHAIRPERSON GRIFFIS:  Yes.22

MR. SHER:  And the specific provisions23

elsewhere --24

VICE CHAIR MILLER:  I know.25
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MR. SHER:  -- we have been through.  It's1

kind of going around in circles, but there it is.2

VICE CHAIR MILLER:  I know.  Okay.  That's3

where I have my problem because I go back there and4

then it says a structure, the building is a structure.5

MR. SHER:  Yes.  I don't know how to6

answer that other than to just ask you to walk the7

alley behind, between these two sets of houses and8

look at all the garages that are there right next to9

the alley.  And I don't want to pick on anybody's10

neighborhood, but just walk around the city.  You will11

see them all over the place.  They are in the rear12

yards behind the houses adjacent to the alleys,13

because that's where they are allowed to go.14

MR. SCHONBERGER:  Can I ask another15

question?  But, Mr. Sher, how old are those garages16

that are in the alley between 27th and 28th Street?17

MR. SHER:  Of varying ages.18

MR. SCHONBERGER:  Would you say most of19

those houses were built in the '30s before the20

adoption of the Zoning Regulation?21

MR. SHER:  Some of them clearly were,22

particularly the ones on the 28th Street side.  Some23

of the ones on the 27th Street side are newer than24

that.25
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MR. SCHONBERGER:  Okay.  How many garages1

have two stories in that alleyway?2

MR. SHER:  The only one I --3

CHAIRPERSON GRIFFIS:  Let's not go too far4

into this.5

MR. SCHONBERGER:  Okay.6

CHAIRPERSON GRIFFIS:  Because I don't7

think it helps either side, frankly.8

MR. SCHONBERGER:  All right.9

CHAIRPERSON GRIFFIS:  I mean, some of us10

can envision it, some of us aren't, but really we need11

to focus on --12

MR. SCHONBERGER:  Okay.13

CHAIRPERSON GRIFFIS:  -- this specific14

piece.15

MR. SCHONBERGER:  Could I ask one more,16

just one very quickly?17

CHAIRPERSON GRIFFIS:  Please.18

MR. SCHONBERGER:  I appreciate your19

indulgence.  Would you describe the area between the20

main residence and the two story accessory structure21

as a court?22

MR. SHER:  No.23

MR. SCHONBERGER:  And why is that?24

MR. SHER:  Because it's a rear yard.25
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MR. SCHONBERGER:  No, but isn't a court1

the space between two buildings on one lot?2

MR. SHER:  No, sir.3

MR. SCHONBERGER:  It's not?4

MR. SHER:  No, sir.5

MR. SCHONBERGER:  What is the definition6

of a court?7

MR. SHER:  Well, good question now that8

you ask.9

CHAIRPERSON GRIFFIS:  Why don't --10

MR. SHER:  You can turn back to section11

199.1.  I don't know that we at all talked about12

courts here, but we can talk about it if the Board13

would like.14

MR. SCHONBERGER:  Okay.  All right.  I15

will just read it very quickly if you want.  I'm right16

here.17

MR. SHER:  I got it here, too, so --18

MR. SCHONBERGER:  Okay.  Whatever you19

prefer.20

MR. SHER:  It says "An unoccupied space,21

not a court, open to the sky on the same lot with a22

building which is bounded on two or more sides by the23

exterior walls of the building or by two or more24

exterior walls, lot lines or yards."  So there are25
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some courts on this property, but not what you're1

talking about.2

MR. SCHONBERGER:  Well, isn't the wall3

that is -- the wall of the two story structure, is4

that not an exterior wall that faces the Epstein5

house?6

MR. SHER:  It is.7

MR. SCHONBERGER:  Okay.  And is not the8

back wall of the Epstein house an exterior wall?9

MR. SHER:  Yes.10

MR. SCHONBERGER:  So how is this not a11

court?12

MR. SHER:  It's a rear yard.  What can I13

tell you?  It's the space between the rear wall of the14

building and the rear lot line.  It's a rear yard.  If15

you look at the plat --16

CHAIRPERSON GRIFFIS:  Right.17

MR. SHER:  -- there are some courts.18

CHAIRPERSON GRIFFIS:  I think we can torch19

the regulations so far.20

MR. SHER:  But that's not the issue.21

CHAIRPERSON GRIFFIS:  But we can go into22

the definition of yard and then yard begins with "An23

exterior space other than a court."24

MR. SCHONBERGER:  Right.25
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CHAIRPERSON GRIFFIS:  So we can play this1

kind of tennis game.2

MR. SCHONBERGER:  Well, that's --3

CHAIRPERSON GRIFFIS:  Volleying back and4

forth and people will get caught in these sections5

whether it's a building or a structure, a yard or a6

court, but I think then we can step back into the7

reality of --8

MR. SCHONBERGER:  Well, I think the Chair9

makes an excellent point there, because if it is a10

court then it's not a yard and, therefore, it's not a11

required rear yard.12

CHAIRPERSON GRIFFIS:  I'm not sure that is13

definitive.14

MR. SCHONBERGER:  Well, a court is --15

CHAIRPERSON GRIFFIS:  A yard is an open16

area and then there is a differentiation between a17

required yard, is there not, and the definition of18

yard.19

MR. SCHONBERGER:  I think there is.  The20

required rear yard is still a yard, but I think it's21

an area which is deemed to be required as to have a22

certain length that is unencumbered from side lot line23

to side lot line.  So if something is actually a24

court, and I believe this structure, this meets the25
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exact definition of a court, it cannot be a yard and1

it cannot be a required rear yard.2

So, therefore, the only way to interpret3

2500.6 is to state that the required rear yard is4

actually that portion between the rear lot line and5

the two story accessory structure.6

CHAIRPERSON GRIFFIS:  Is that a statement7

or a question?8

MR. SCHONBERGER:  That's a question.9

CHAIRPERSON GRIFFIS:  Do you agree with10

that, Mr. Sher?11

MR. SHER:  No.12

CHAIRPERSON GRIFFIS:  Okay.13

MR. SCHONBERGER:  Okay.14

CHAIRPERSON GRIFFIS:  Any other questions?15

MR. SCHONBERGER:  No, thank you.16

MS. NOLAN:  Mr. Chairman?17

CHAIRPERSON GRIFFIS:  Yes, please.  And18

forgive me, but would you introduce?19

MS. NOLAN:  I am Samantha Nolan and I am20

the Commissioner for 3G03 in which all of these21

properties reside.22

CHAIRPERSON GRIFFIS:  Indeed.23

MS. NOLAN:  I just had a couple of quick24

questions.  In order to build a second story above the25
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garage --1

MR. CARROLL:  Before we go any further --2

CHAIRPERSON GRIFFIS:  Yes.3

MR. CARROLL:  -- can I ask Ms. Nolan in4

what capacity she is here today testifying?5

CHAIRPERSON GRIFFIS:  Certainly.  Ms.6

Nolan?7

MR. CARROLL:  Because I believe that the8

ANC did submit a letter saying that they took no9

position on this.10

MS. NOLAN:  We took no position, but we11

did have lengthy hearings and we did have discussion.12

CHAIRPERSON GRIFFIS:  Okay.13

MS. NOLAN:  So in that matter we had some14

questions about exact definitions and requirements of15

this, the property.16

CHAIRPERSON GRIFFIS:  Good.  And just for17

clarification, of course, the ANC is obviously a18

participant and party in all of our cases and in this19

appeal.20

Have you been authorized from the full ANC21

then to come and present a position or present a non-22

position?23

MS. NOLAN:  I have one question which will24

then clarify what my --25
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CHAIRPERSON GRIFFIS:  Agenda is?1

MS. NOLAN:  -- position will be here.2

Yes, what my intention is.3

CHAIRPERSON GRIFFIS:  All right.4

MR. CARROLL:  I would still ask if she is5

authorized to speak on behalf or not.6

CHAIRPERSON GRIFFIS:  Right.  It is a7

fairly direct question.  Have you been authorized by8

the ANC to be present here today and it says --9

MS. NOLAN:  I believe my name is on the10

letter.11

CHAIRPERSON GRIFFIS:  Right.  And Exhibit12

17, thank you, Mr. Etherly, does, in fact, say ANC-13

3/4G appoints Commissioner Nolan to represent this ANC14

in any and all hearings in regard to the special15

exception, which is an interesting point.16

MS. NOLAN:  Yes, and that's where my17

question is, is whether, in fact, the building,18

tearing down of a one story garage and building a two19

story structure in its place would require a special20

exception and, if so, was one obtained in this case?21

CHAIRPERSON GRIFFIS:  And it's an22

interesting question.  I can only say that that would23

probably depend on the outcome of this appeal or maybe24

not.  So right now, no, this is not a special25
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exception.  Right now, no, the Zoning Administrator in1

approving the permit on this did not refer it to the2

Board for special exception action.3

MS. NOLAN:  And --4

CHAIRPERSON GRIFFIS:  At this point we5

haven't and nor would we take it up and review, as the6

Zoning Administrator would, whether it was in7

compliance or needed relief.  Rather, we are charged8

with looking at what is brought before us with some --9

MS. NOLAN:  Well, it comes down to the10

question of whether the second permit was issued based11

on the first permit, which at the time was a12

speculation property.  It wasn't to be occupied by the13

builder.  So a two story garage, at that point, could14

not be met which is why the neighbors objected,15

because there was no domestic employee.16

At the time nobody was living in the17

house, so it didn't meet, and they agreed not to18

build.  So the ANC, at that point, did not -- was not19

brought in because there was no special exception20

applied for, and a two story structure would generally21

require -- to build above the garage this large of a22

structure would need a special exception.23

CHAIRPERSON GRIFFIS:  I don't agree.24

MS. NOLAN:  You don't agree?25



342

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

CHAIRPERSON GRIFFIS:  No.  On what1

section?  We'll take a moment to do this because this2

is going very far afield from what we're actually3

charged with today.4

MS. NOLAN:  Well, I'm just wondering if5

the second permit just accepted the first permit.6

CHAIRPERSON GRIFFIS:  Well, let me ask you7

directly.  Why do you hold on the fact that this would8

require a special exception?9

MS. NOLAN:  Because a garage may be built10

without specific exceptions, but when you add a second11

story to a garage in R-1-B, 2500.5 has a specific12

requirement that it be used for domestic employees.13

CHAIRPERSON GRIFFIS:  Yes.14

MS. NOLAN:  So there had to be a showing15

that it would be used by the builder.16

CHAIRPERSON GRIFFIS:  There had to be a17

determination.18

MS. NOLAN:  A determination and, yet, the19

builder had no intention of occupying the property or20

using it for a domestic --21

CHAIRPERSON GRIFFIS:  I'm not sure that22

would be the definitive nature of how you would show23

for it.  I mean, there is nothing that would prohibit24

a builder by saying I have domestic help, apartment25
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built, so buy this home and it's a great marketing1

tool.2

I think actually DCRA's submission in this3

appeal is definitive enough in that realm for my4

understanding in this appeal and the subject of this5

appeal and that is, if I understand their position6

correctly, it is an enforcement issue.7

The Zoning Administrator can look at this8

and, once it's established with a statement that this9

would be used correctly, that that fulfills the10

requirements of issuing a permit for that element, and11

then it becomes an enforcement issue of whether it's12

properly used or not.  Does that make sense?13

MS. NOLAN:  So there is no hearing before14

the ANC to be heard by the neighbors as to the impact15

of the second story?16

CHAIRPERSON GRIFFIS:  Have you ever heard17

a hearing or a special exception for domestic help18

above a garage in your ANC?19

MS. NOLAN:  For the building of the second20

story, yes.21

CHAIRPERSON GRIFFIS:  You have?22

MS. NOLAN:  We have hearings before us23

where people want to put on a second story and if they24

can't meet the -- we hold a hearing.  Neighbors can25
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come in to talk about the impact of air, light,1

privacy of building that structure.  Isn't that2

appropriate?3

CHAIRPERSON GRIFFIS:  Certainly.4

MS. NOLAN:  And our concern was that when5

we went from this one story garage --6

CHAIRPERSON GRIFFIS:  Okay.  I understand7

that, but you understand that we need to finish this8

up because you're taking this in an entirely different9

direction and I was hoping to bring some clarity back10

on it.11

MS. NOLAN:  So my question was only12

whether that was -- whether it required a hearing13

before the ANC in order to build this second story.14

If it didn't, we have no statement.15

CHAIRPERSON GRIFFIS:  Okay.  And my direct16

answer to you is I can't answer that question and I am17

not aware that they are required to go have a hearing18

before the ANC for this appeal nor am I aware of any19

special exception related to this particular lot.20

MS. NOLAN:  Okay.  I'm fine with that21

then.22

CHAIRPERSON GRIFFIS:  Thank you.  Okay.23

Where were we?  Mr. Green, any cross of Mr. Sher?24

MR. GREEN:  I have no cross, Your Honor,25
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Mr. Chairman.1

CHAIRPERSON GRIFFIS:  You know they razz2

me in the back every time you do that.  My Board gives3

me a hard time, Mr. Green.  I don't mind it4

necessarily but, boy, I can't live it down after5

awhile.  Then you're up.  Is that correct?6

MR. GREEN:  Yes, it is.7

CHAIRPERSON GRIFFIS:  Excellent.  Thank8

you much.9

MR. GREEN:  May I inquire, Mr. Chairman?10

May I inquire?11

CHAIRPERSON GRIFFIS:  Inquire?  Of course.12

MR. GREEN:  Yes, of the witness.13

CHAIRPERSON GRIFFIS:  Oh, yes, please.  Go14

ahead.15

MR. GREEN:  Thank you.16

CHAIRPERSON GRIFFIS:  I thought you were17

going to put me on the hot seat.18

MR. GREEN:  No, sir.  No, sir.19

CHAIRPERSON GRIFFIS:  I'm ready for20

questions.21

MR. GREEN:  I wouldn't do that, Mr.22

Chairman.  That would be wrong.23

CHAIRPERSON GRIFFIS:  Good.  Let's move.24

MR. GREEN:  Matthew J. Green, Jr. again25
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representing the Department of Consumer and Regulatory1

Affairs.  Our primary witness is Mr. Bill Crews, the2

Zoning Administrator.3

Mr. Crews, the permit and the existing4

structure that have been discussed this afternoon and5

into this evening, does it conform to the allowable6

square footage under 11 DCMR section 2505.5, sir?7

MR. CREWS:  Yes.8

MR. GREEN:  Can you tell us how, please?9

MR. CREWS:  Well, you're asking the square10

footage for 20.05.  Is that correct?11

MR. GREEN:  That's correct, sir.12

CHAIRPERSON GRIFFIS:  Well, I think we can13

move off that because, actually, in the appeal they14

conceded the fact that it is not an issue.15

MR. GREEN:  All right.  That's no problem.16

CHAIRPERSON GRIFFIS:  Mr. Lourenco, the17

expert witness.18

MR. GREEN:  No problem.19

MR. CREWS:  So in that point, the square20

footage of the garage is less than the 900 maximum.21

MR. GREEN:  All right.  There has been22

some discussion about rear yards.  Can you tell us23

what you determine, what constitutes the rear yard in24

your capacity as the Zoning Administrator?25
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MR. CREWS:  Again, my understanding and my1

interpretation, and we should have cross examined Mr.2

Sher to get the number of that BZA case again, but3

that the definition of -- 16696, but the definition of4

yard indicates in section 199 a rear yard, "A yard5

between the rear line of a building or other structure6

and the rear lot line, except as provided elsewhere in7

this title."8

As this Board is well-aware, that this9

Title 11 has quite a lot of provisions, many of them10

relating to other provisions, and it is the11

responsibility of the Zoning Administrator to make the12

interpretations to fairly and transparently administer13

and enforce this regulation.  So that is the duty that14

is given to me and, again using a variety of accepted15

interpretation provisions, that at this point a yard16

is between the rear line of a building.17

So we start from the rear line of the18

building and measure towards the rear lot line.  That19

is the practice.  That is my interpretation of the way20

that this is articulated in the meaning of the words.21

And so we start from the rear of the building and22

measure towards the lot line for the required yard.23

MR. GREEN:  Now, sir, during the course of24

this discussion this evening, there has been some25
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references to the accessory building not obstructing1

the light and ventilation of neighboring properties in2

violation of 11 DCMR 2500.9.3

Can you tell us what is your understanding4

of light and ventilation as is required under this5

particular regulation?6

MR. CREWS:  My interpretation and7

administration of the Zoning Regulations indicate that8

the required light and air is built into the9

requirements of the regulations, so that the required10

lot line or yard requirements, the lot occupancy11

requirements, the height, all of these limitations12

that are built in, provide the light and air unless13

there is a provision such as in 223 where someone is14

going for a special exception when it then falls to15

the Board of Zoning Adjustment to provide their16

interpretation based again on criteria in those17

sections as to -- I mean, that's the nature of the18

special exception.19

If it was a matter-of-right use, then the20

light and air is taken care of.  It's when you want to21

go further than that that the Board has the ability to22

determine light and air.23

MR. GREEN:  There was reference made in24

the appeal regarding the question of privacy and the25
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restrictions placed thereon.1

Now, what, if any, Zoning Regulations, if2

you know, address that?3

MR. CREWS:  None specifically.  Again,4

it's just based into the scheme of the requirements5

for various uses and structures that provide for the6

privacy of the neighbors and the owners of the subject7

property.8

MR. GREEN:  In the absence of Zoning9

Regulations that specify, would you say then that10

these matters are, therefore, left to the11

interpretation of the Zoning Administrator?12

MR. CREWS:  Yes.13

MR. GREEN:  One moment, Your Honor, Mr.14

Chairman.15

CHAIRPERSON GRIFFIS:  All those16

interpretations would be open to appeal, would they17

not?  Okay.18

MR. GREEN:  Now, Mr. Zoning Administrator,19

there have been some discussions of an accessory20

building in the rear yard.  Can you tell us what your21

understanding is as to what constitutes the accessory22

building and its --23

MR. CREWS:  There has been --24

MR. GREEN:  -- locations, if you know, in25
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the rear of a primary building?1

MR. CREWS:  The Board certainly has been2

witness to the discussion of whether or not it's --3

the private garage is an accessory building, is an4

apartment building and whether or not the garage has5

a different setback requirement from the rear lot line6

as the building on top of it.7

And, again, as I mentioned earlier, you8

have to kind of read the regulations as a whole and9

figure out which ones apply and which ones make sense.10

And in this particular instance we rule out the 40411

section that all structures require rear lines because12

the garage in section 23.2 allows the garage to be13

close to the alley where you have got -- where the14

cars are going to be, so that 23.2 overrules 404.15

And then the issue of the sleeping or16

living quarters for domestic employees is on the top17

of an accessory private garage, and there is some18

distinction or some extinction -- distinction trying19

to be made between an accessory private garage or an20

accessory building.21

But if you look at 2300.2, a private22

garage that is an accessory building, the same thing23

can be said as in 2500.6, a two story accessory24

building, it doesn't extinguish the fact that that is25
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a garage and, again, to make that reasonable and to1

administer fairly and transparently that the setback2

requirement for the garage rules for the setback3

requirement, the rear yard requirement, for the second4

story of that accessory private garage.5

So, again, you have to read these all6

together, figure out what goes with what, what makes7

sense in administration and what makes sense in the8

plain language of the regulations.  So I don't think9

there's any inconsistency that the garage with its10

second story complies with all yard and setback11

requirements.  It's not in the required rear yard,12

which it's not allowed to be under 2500.6, because we13

measure the rear yard starting from the house towards14

the lot line and we have got 25 feet there.15

It's not -- if I might add, it's not a16

court because a court is created by either one single17

building or one single building in lot lines.  It18

talks about -- in the definition of court it talks19

about the building.  It doesn't talk about buildings.20

It doesn't talk -- and it would be inconsistent then21

to say that that could be either a rear yard or a side22

yard or a court.23

You have to again read them together and24

the court refers to areas created by the intersection25



352

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

of buildings, of walls of the same building and/or1

that building and lot lines.  So anyway, I diverted in2

there to the court thing, but the other aspects, again3

that this two story building, accessory building, does4

not exceed 20 feet in height.  That has not been5

challenged.6

It is not located within the required rear7

yard, which is from the house back 25 feet, and it is8

set back from all side lot lines for a distance equal9

to the minimum width and that is 8 feet and that is10

what the wall test that you have previously shows.  So11

to me this building complies with all of the zoning12

requirements.13

MR. GREEN:  So you can say, based on our14

discussion this afternoon, that your function as a15

Zoning Administrator is to take these various parts16

commonly referred to as Zoning Regulations, bring them17

together and give a reasonable interpretation thereof?18

MR. CREWS:  Right, subject to the appeal19

to this Board.20

MR. GREEN:  Of course.  Now, I direct your21

attention to such an interpretation.  We're talking22

about 2500.6, a two story accessory building allowed23

under 2500.5 shall not exceed 20 feet.24

This building met that requirement, is25
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that not right, in height?1

MR. CREWS:  Right, it's not in contention.2

No one has claimed that it doesn't meet that.3

MR. GREEN:  All right.  And it shall not4

be located within the required rear yard.  Wouldn't5

you agree that the matter for interpretation, of which6

you have given us one, are the operative words of7

required rear yard, sir?8

MR. CREWS:  Right.  The required rear yard9

starts from the rear of the house towards the rear lot10

line for the amount required in that district, which11

is 25 feet.12

MR. GREEN:  And we agree, sir, that the13

accessory use building in question, this garage which14

is of two stories, which is no more than 20 feet in15

height, does not encroach upon this required rear16

yard, sir?  Do we agree with that?17

MR. CREWS:  Yes.18

MR. GREEN:  Thank you.  I don't have any19

questions, sir.20

CHAIRPERSON GRIFFIS:  Okay.  Questions?21

VICE CHAIR MILLER:  Yes.  How do we know22

that the required rear yard starts from the house to23

the rear lot line?24

MR. CREWS:  Well, again, my interpretation25
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and understanding of previous interpretations is1

taking the definition of rear yard and starting with2

the definition, it has the rear of the house or the3

principal building depending on what --4

VICE CHAIR MILLER:  It says "Yard, rear:5

A yard between the rear line of a building or other6

structure and the rear lot line."  So it says between7

the two.  So how do we know which way to start?8

MR. CREWS:  We start with the one that9

comes first.10

VICE CHAIR MILLER:  Okay.  Then my next11

question is the same question I asked Mr. Lourenco and12

Mr. Sher.  When you have an accessory structure in a13

rear yard, can you have it -- well, I'll ask it a14

different way.15

Can you have a rear yard from the rear16

line of the accessory structure to the rear lot line17

or is it between the principal, the rear line of the18

principal building, and the lot line?19

MR. CREWS:  Well, under 404 where it says20

that all structures, which include buildings and other21

things that aren't -- don't have columns and walls,22

columns or walls and a roof, require a rear yard and23

then again the interpretation of the regulations,24

that's a blanket.  And it would make the distinction25
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where it allows the garages to be just 12 feet from1

the center of the alley.2

That would make that -- you know, that's3

an inconsistent thing and you have to interpret that4

to mean something, and so you interpret that to mean5

that the garages trump the section, the general6

statement in 404.7

VICE CHAIR MILLER:  Okay.  So if I8

understand you correctly, you're saying that you would9

count it from the rear line of the accessory structure10

unless it's provided elsewhere in the regulations?11

MR. CREWS:  Right, right.12

VICE CHAIR MILLER:  Okay.13

MR. CREWS:  So if you had a -- yes, you14

know, it's just that this -- you know, we don't have15

anything in front of us and I, you know, don't want to16

necessarily get into hypotheticals.17

VICE CHAIR MILLER:  Right.18

MR. CREWS:  But there is a specific19

provision that talks about garages being able to be20

less than a required rear yard under section 404.  And21

so to me that makes sense that, you know, the Zoning22

Commission had a purpose for putting that in there,23

and so that's why that would rule over kind of the24

general statement in 404.25
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VICE CHAIR MILLER:  Okay.  And I think my1

last question is is there a good policy reason to2

interpret the provision a way that would allow this3

two story structure to be where it is, as opposed to4

where the appellants say it should be, further, closer5

to the building away from the lot line?6

MR. CREWS:  Well, you know, policy issues7

are best left to the Zoning Commission.  But again in8

my interpretation and administration, that it makes9

sense that when they talk about this being a second10

story on a garage, that the garage requirements would11

rule, as opposed to a second story on an accessory12

building that was not a garage that then may need to13

be -- and required to have a 404 rear yard.14

VICE CHAIR MILLER:  Thank you.15

COMMISSIONER HOOD:  So, Mr. Crews, in your16

time being the Zoning Administrator, have you --17

basically, what I'm hearing, what you're saying now,18

you go to one reg and try to make the best informed19

decision.  You look through the regulations to see20

which one may supersede the other to be applicable to21

whatever the situation is that you're addressing.  Is22

that the way you read it?23

MR. CREWS:  Right.24

COMMISSIONER HOOD:  Okay.  Good.  Thank25
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you.1

CHAIRPERSON GRIFFIS:  Any other questions?2

Cross?3

MR. SCHONBERGER:  I think you had just4

finished up your testimony when you said -- you were5

talking about accessory structures having two stories.6

What other accessory structures can have two stories7

besides an accessory structure that has an apartment8

over a garage?9

MR. CREWS:  I'm not sure that there are as10

a matter-of-right, but should someone request a11

special exception and/or a variance, that would --12

MR. SCHONBERGER:  Okay.  But there's13

nothing in the regulations that allows for a second14

story on an accessory structure?15

MR. CREWS:  Not that I can recall offhand16

again, you know, having been here about four and a17

half months.18

MR. SCHONBERGER:  Okay.  And you said that19

all -- you said accessory structures must have rear20

yards, is that correct, except if otherwise noted?21

MR. CREWS:  Right.  I'm saying under 404,22

all structures must have a rear yard.23

MR. SCHONBERGER:  Right.24

MR. CREWS:  And so that would apply to25
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accessory structures.  And then the distinction here1

is that the garage under 2300.2 allows the garage to2

be much closer to the alley than 404, and so that's3

why I'm saying that that trumps 404 for garages.4

MR. SCHONBERGER:  But does a garage5

necessarily have to be that close to an alleyway?6

Does it have to be?7

MR. CREWS:  No, it doesn't have to be, but8

I'm saying it allows it to be though.9

MR. SCHONBERGER:  So on a much larger10

parcel, it's quite probable that the garage would be11

much further away from the rear lot line, correct?  It12

would be probably closer to the main residence?13

MR. CREWS:  Well, that would be strictly14

the whim of the owner or the constructor.15

MR. SCHONBERGER:  No, no, I understand16

that.  I'm just trying to make the point that the17

garage does not necessarily have to be within 25 feet18

of the rear lot line.  It's just sort of the choice19

that some people might make.20

And are you saying that because people21

make the choice to locate their garage within 25 feet22

of the rear lot line, therefore, they are allowed then23

to put an apartment or a dwelling unit on top of that24

and still that apartment unit or that dwelling unit is25
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somehow exempt from the rear yard requirement?1

MR. CREWS:  Right.  I'm saying that if you2

read 2300.2 and 2500.5, that for this specific use3

that you can have that second story on the private4

garage and that, therefore, that second story doesn't5

trump the 12 feet from the center line of the alley6

location of the garage.  It's just that the garage7

still rules in this determination.8

MR. SCHONBERGER:  So really, again, you're9

making a point that the garage doesn't have to be10

there.  It could be really other places on the lot.11

But where do you make the connection that allows this12

garage that -- I mean, the garage is only a place13

where you park cars, correct?14

MR. CREWS:  Well, you know, there is also15

customary and incidental uses of accessory buildings,16

accessory uses for a garage, you know, so it's -- you17

know, for most people it's undoubtedly more, again,18

depending on the size of their car and the size of the19

garage, that there are other things in the garage.20

MR. SCHONBERGER:  So you're making21

basically the supposition that sort of because you can22

have a garage within 25 -- because you have created an23

exception -- since you say all accessory structures24

must have rear yards, do you make an exception for a25
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garage?  But where is that exception for what is1

termed a two story accessory structure?  It is no2

longer called a garage, correct?3

MR. CREWS:  No, it is still called -- it4

doesn't matter what you call it.  You have got 2300.25

along with 2500.5 that says the accessory private6

garage may have a second story.  It doesn't say a7

second story and then it's no longer a garage and it8

must require the 25 foot rear yard.  It just simply9

says that it has a second story.10

So, again, just in the reasonableness of11

the authority granted the Zoning Administrator, that12

is my interpretation of the most reasonable way to13

interpret the Zoning Regulations.  Obviously, this14

Board can -- you know, reasonable people can disagree.15

MR. SCHONBERGER:  Sure.16

MR. CREWS:  And the Board can better help17

guide us depending on what their ruling is.18

MR. SCHONBERGER:  Okay.  Okay.  Why is19

this not a court?20

MR. CREWS:  It's not a court because I'm21

reading that a court involves the same building.22

Again, under the definition in section 199 --23

MR. SCHONBERGER:  1-17.24

MR. CREWS:  -- "the unoccupied space, same25
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lot with a building," with a building, "which is1

bounded on two or more sides by the exterior walls of2

the building."3

MR. SCHONBERGER:  And the next word is?4

MR. CREWS:  "Or by two or more exterior5

walls, lot lines and yards."  That is basically saying6

that you can have one exterior -- it's simply saying7

that in addition to two or more exterior walls, it8

could be two or more walls, lot lines or yards.9

MR. SCHONBERGER:  Right.  So the two -- so10

the exterior walls do not necessarily have to be of11

the same building so it's --12

MR. CREWS:  No, they are the same13

building.  I mean, that's referring to the building,14

a building, and it's just saying that in addition to15

walls of the building, it can also be lot lines and16

yards, but it is all one building.17

MR. SCHONBERGER:  Okay.  So in other words18

if you had a situation, say it was like in an R-3 Zone19

more so like a Georgetown or -- so if you had --20

MR. GREEN:  Mr. Chairman, I'm not trying21

to be unkind or rude, but where are we going with this22

line of questioning?23

MR. SCHONBERGER:  I can speak to that.24

CHAIRPERSON GRIFFIS:  Yes, follow-up?25
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MR. SCHONBERGER:  Basically, what I think1

-- the point we're trying to make here is that the2

space between the two story accessory structure and3

the main residence is, in fact, defined as a court.4

CHAIRPERSON GRIFFIS:  Right.5

MR. SCHONBERGER:  And if it's defined as6

a court, it cannot be a yard and if it cannot be a7

yard, it cannot be the required rear yard as 2500.6.8

CHAIRPERSON GRIFFIS:  Right.9

MR. SCHONBERGER:  That's the point of the10

question.11

CHAIRPERSON GRIFFIS:  Okay.12

MR. SCHONBERGER:  I'm sorry to belabor13

that.14

MR. CREWS:  Oh, no, no.  You know, that's15

his prerogative.  We just don't agree with it.16

MR. SCHONBERGER:  Sure.17

CHAIRPERSON GRIFFIS:  Any other questions?18

MR. SCHONBERGER:  No, I think that's all.19

Thank you.20

CHAIRPERSON GRIFFIS:  Excellent.  Mr.21

Crews, thank you very much.  Mr. Green, we do22

appreciate it.  I'm sorry, Mr. Carroll, did you have23

cross?  No other cross?  The ANC isn't present for24

cross of Mr. Crews.  Then let's move ahead.  Mr.25
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Schonberger, are you ready for closings?1

MR. SCHONBERGER:  I think so.  Excuse me.2

I got a cramp.3

CHAIRPERSON GRIFFIS:  Do you want to take4

five minutes to organize?5

MR. SCHONBERGER:  Yes, we'll take five.6

Thank you.7

CHAIRPERSON GRIFFIS:  We'll take three8

minutes.9

(Whereupon, at 6:14 p.m. a recess until10

6:29 p.m.)11

CHAIRPERSON GRIFFIS:  Good.  Did you have12

more?13

MR. GREEN:  No.14

CHAIRPERSON GRIFFIS:  Fabulous.15

MR. GREEN:  I'm sorry.16

CHAIRPERSON GRIFFIS:  That's okay.17

MR. GREEN:  Just kind of, you know --18

CHAIRPERSON GRIFFIS:  Get in the comfy19

chairs.  Let's have closings by the appellant and we20

will proceed.21

MR. SCHONBERGER:  Well, I guess Mr.22

Lourenco will first help me with the closing arguments23

and I will make the final remark.24

CHAIRPERSON GRIFFIS:  Excellent.  Thank25
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you.1

MR. LOURENCO:  I will try to summarize2

some of the things that were said by the witnesses in3

cross examination that I think are important for the4

Board to evaluate completely this case.5

First of all, I think we learned that6

section 404.1 does require, in general, a rear yard7

for each structure.  It does not say that the rear8

yard is required for a main building.  It does not say9

that it's required for an accessory building.  It says10

it's required for all structures and structures is,11

according to the definition, an all-encompassing12

concept that includes buildings of all kinds.  That is13

the general rule in terms of rear yard for residential14

districts.15

Secondly, I would like to note that the16

definition of rear yard, much has been said about it17

today here, but the definition of rear yard does not18

say that it's counted from or up to the rear line of19

a main building.  It says a yard between the rear line20

of a building or other structure and the rear lot21

line.  So I think this is important to retain because22

a lot of the discussion kind of made it sound like we23

were talking about the rear wall of the main building,24

which is not in the definition.25
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Third, I would like to stress the point1

that section 2300.2(a) states that a private garage2

may be located within a rear yard.  Section 2500.23

actually says that all accessory buildings shall be in4

a rear yard.  There are a couple of exceptions which5

are irrelevant for our case.6

And this was kind of pointed out7

repeatedly and something that shows you see, I don't8

need a rear yard behind my accessory structure because9

it can be in the rear yard.  Yes, there is a10

difference between rear yard and required rear yard11

and if in this case I have a 72 foot rear yard from12

the main building, I can place there structures and13

that doesn't mean that those structures don't have to14

meet the 25 foot rear yard requirement to the property15

line.16

And, of course, we agree that a one story17

private garage would be exempted from that, because18

there are other sections that allow it to encroach19

into the required rear yard.  But the fact that the20

structure has to be in the rear yard does mean that it21

doesn't have to have, maintain, a required rear yard22

between its own rear wall and the rear lot line.23

Of course, section 2500.4 -- yes, section24

2500.4 states that, and this again is a general25
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requirement, all accessory structures shall be no more1

than one story and 15 foot high, except the ones2

allowed per 2500.5.  2500.5 allows a two story3

structure and this two story structure has to be a4

garage on the lower level with a second story for a5

certain specified, very restricted type of use.6

This exception furthermore applies only on7

R-1 Districts.  You can't go and apply it in R-3 or R-8

2.  And then, of course, I don't want to beat a dead9

horse, 2500.6 has a bunch of requirements, one of10

which is you shall not have that structure in the11

required rear yard.12

BZA Case 16696 was brought up briefly by13

one of the witnesses as proof that this Board accepted14

that the rear yard is counted from the rear wall of15

the main structure towards the rear lot line.  I would16

like to point out the fact that this case wasn't even17

about rear yards.18

This was a case that was about converting19

a garage to one of these two story structures in an R-20

3 Zone, which incidentally was denied.  The case was21

denied because -- well, whatever reasons, lack of22

meeting the burden of proof and not applying for all23

the -- all the special approvals that were necessary.24

But the important thing is the case is not25
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even about rear yards.  If you read all the1

conclusions of law of the case, there is absolutely2

nothing about rear yards or how you measure rear3

yards.  Now, the only reference is in Finding of Fact4

No. 17, which is, you know, lovely as someone stated5

something and, yes, I grant you, the Board6

incorporated it.  It really sounded like it was7

drafted by the attorney of the proponent.8

But bringing that up as proof that that's9

how you measure I think flies in the face of the10

actual importance that that issue had in the case.11

And, secondly, as I showed on some of the sections12

that I quoted in my statement, those sections describe13

how you measure backwards, not the way that it has14

been argued, but in the opposite direction.15

In fact, it was said, yes, this is16

irrelevant because it's on Chapter 7 and this is a17

residential case.  But I will point out that section18

404.2 is in the residential portion of the regulations19

and it reads in the case of a through-lot or a corner20

lot abutting three or more streets, the depth of the21

rear yard may be measured from the center line of the22

street abutting the lot at the rear of the structure.23

So it again starts measuring from the furthest point24

from the structure into the lot.25
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There is another issue that I would like1

to point out.  All the arguments in favor of the2

location of this two story accessory building are3

predicated upon the fact that it is first and foremost4

a garage.  Obviously, there is two uses.  There is a5

garage and there is something else that is allowed6

above a garage which is, I grant you, a secondary use,7

this living quarters.8

There is a section that requires -- limits9

the type of structure that can be in a required open10

space that says that stairs can only be in required11

open space if they lead to the main entrance to the12

building.  Now, if we make the argument that the main13

most important characteristic and use of the building14

is the garage, the main entrance to the building15

doesn't need stairs.  You drive straight from the16

alley.17

The stairs go actually to the level where18

there is another entrance to the building, which I19

would not qualify as principal use to the -- principal20

entrance to the building and these stairs are far more21

than 4 feet high above the ground.  So these stairs22

are actually encroaching in what I consider to be a23

required open space.24

That may be another violation of the25
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Zoning Regulations that wasn't brought up.  I think1

it's irrelevant for the decision that the Board needs2

to take, but it's another issue that I think the3

Zoning Administrator can look into.  That will be all4

that I want to say.5

MR. SCHONBERGER:  I will try to be brief6

here.  I guess we want to make a couple of closing7

conclusions.  First, we disagree with Mr. Crews.  We8

essentially disagree with Mr. Crews about the idea of9

a court.10

If you think about the structures in11

Georgetown where you have a townhouse and then you12

have a rear garage that is also bordered by two lot13

lines, that will be considered a closed court and that14

obviously -- and part of that court consists of the15

exterior wall of a garage.16

In this case we have the exterior wall of17

a garage and we also have the exterior wall of the18

main residence, and so this would definitely be under19

the definition of what is called an open court.  And20

if it's an open court, it can't be a yard and if it21

can't be a yard, it certainly cannot be a required22

rear yard.  And, therefore, 2500.6 can only be23

interpreted to mean that space behind the two story24

accessory structure and not the space between the main25
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residence and the two story accessory structure.1

Also, according to the testimony of Mr.2

Crews, accessory structures must have rear yards.  The3

only time a structure can intrude into the rear yard4

is when you have a one story conventional garage by5

2300, section 2300.6

Nowhere in the regs does it allow a7

dwelling unit or this two story accessory structure to8

be within that required rear yard.  That is sort of9

the leap of faith.  It's -- not anywhere in the code10

is it implicit because you can put a garage anywhere11

in a rear yard and certainly meet the required rear12

yard setback if that two story accessory structure is13

25 feet off the lot line.14

To sort of accept the Zoning15

Administrator's view, it's almost as if I can yell16

fire and I can go to the movie theater and, therefore,17

I can yell fire in a movie theater and it just doesn't18

work that way.19

If we were to allow or if the Board was to20

allow this structure to be compliant with the Land Use21

Regulations in the District of Columbia, it would have22

a very adverse impact upon sort of the lay of the land23

in a lot of the R-1-A and R-1-B Zones, because you24

would have to make the conclusion that an 1,800 square25
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foot structure can be -- if it has cars parked1

underneath it can abut a property owner's lot line and2

loom over their yard.  And I think most residents in3

those districts would strongly take issue with that.4

And, again, I just want to point out that5

the R-1-A and R-1-B Zones are the most restrictive6

zoning classifications in the city and to allow a7

structure that is not allowed in any other zoning8

classification in the city would be inconsistent with9

the framework of the code.  And I think you probably10

have heard enough of me today, so I will conclude with11

that.  And thank you for your indulgences.12

CHAIRPERSON GRIFFIS:  Excellent.  Thank13

you very much.  We do appreciate it and all the work14

that has gone on in terms of getting here to this15

Board and then putting on the presentations for the16

appellant, the appellee and also the building owner.17

It may be a little bit of a shock to you,18

but I think we should proceed this evening and I want19

to again thank you all for a great presentation.  I20

think the record is full and I think it's fresh in the21

Board's mind.  I would start a little bit of my22

deliberation in reviewing some of what Mr. Crews said23

and I thought was very -- yes?24

MR. GREEN:  Just out of curiosity, can25
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we --1

CHAIRPERSON GRIFFIS:  No.2

MR. GREEN:  All right.  Okay.3

CHAIRPERSON GRIFFIS:  You had your4

closings.5

MR. GREEN:  Okay.6

CHAIRPERSON GRIFFIS:  You made your case.7

I'm sorry if I wasn't clear with that.  Of course, we8

have case presentation and case presentation and case9

presentation.  Closing --10

MR. SCHONBERGER:  I'm going to move back.11

CHAIRPERSON GRIFFIS:  -- is for the12

appellant.13

MR. GREEN:  Well, we wouldn't be sitting14

here, you know, but for that.15

CHAIRPERSON GRIFFIS:  That's okay.16

MR. GREEN:  I'm sorry.17

CHAIRPERSON GRIFFIS:  I thought you wanted18

to be in the action.19

MR. GREEN:  Oh.20

CHAIRPERSON GRIFFIS:  But that's fine.21

MR. GREEN:  All right.22

CHAIRPERSON GRIFFIS:  But let me -- that's23

fine.  If you wouldn't mind just turning your mike24

off.25
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MR. SCHONBERGER:  I'm sorry.1

CHAIRPERSON GRIFFIS:  So we don't have2

that feedback.  Let me get back on track because I did3

want to get to Mr. Crews, some of his comments and4

begin with not the substantive one, but one5

observation that he made and it is very true that we6

can bring together very intelligent, very concise and7

thinking people and not all come to the same8

understanding or conclusions.9

And I think, really, and we hear several10

appeals, I don't want to say numerous because they are11

not fun, but we have been through a lot of appeals and12

this one I think has been argued very intelligently on13

both -- on all sides and, quite frankly, we have three14

or four different views on the specific nature.15

However, this is where I fall on it.  Mr.16

Crews also indicated, and I think it's important to17

start with this, one reads the regulations in its18

totality and in its totality, in its chronology, and19

then it goes back to find what specifics relate to20

which provisions.  I would look to, as Mr. Sher21

started us out, in looking at the definitions and22

going from private garage, 199, to yards and I will23

get into the courts.24

What we look at is in 404 with all25
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structures and, of course, structures and buildings is1

terminology that is interchangeable and, frankly, we2

run into numerous times, not necessarily here, but we3

have run into times at which these words are4

interchanged and not defined.  In some ways they are5

required, some ways they are not.  It's one of the6

labors that the Board has specifically in appeals in7

trying to be substantive and direct and also8

consistent.9

But we start with 404 which talks about10

required setbacks and rear yards for structures, but11

404 sets us to 2300.  2300 sets up the fact that12

private garages are accessory buildings.  We have that13

basis there and that they are allowed in certain areas14

and how they are places, and they are to be in the15

rear and also on the side, but let's stick to the16

rear.17

From 2300.2 we go to 2500 and in 2500 we18

start getting into further specificity and 2500 shows19

that, again, we are talking about accessory parking20

garages and in those specifics, we talk about whether,21

as it is set, how much percentage of lot occupancy it22

can be, it can take in a required rear yard.  2500.323

I think is critical for my analysis and walking this24

through, because that's the beginning differentiation25



375

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

in this section for this appeal that sets apart1

required rear yard and rear yard.2

It shows us that there is a difference or3

could be a difference as we then look to the4

parameters of the height for accessory building and5

then the R-1-A and R-1-B.  Mr. Schonberger, it is6

interesting, in his concluding remark said that we7

would, if we allowed a building of this nature at 9008

square feet of which was definitive that it met that9

requirement, at two stories might be 1,800, in an R-1-10

A or R-1-B, which is the most restrictive, clearly the11

most restrictive zone in R District, the less dense in12

the entire -- it would be a bad precedent and would13

kind of destroy that area, in my words not his.14

However, that is exactly what 2500.5 sets15

it up.  It's interesting and I'm not sure why, but16

that is the regulation.  It's the only zone district17

where this is allowed and in 2500.5 we look at the18

accessory parking garage being able to have that19

second story.  So now, we are at its location where it20

can be and 2500.6, I think, goes to very specifically21

that it shall not be located in the required rear22

yard.23

Well, we have set up the required rear24

yard.  It only goes to how that required rear yard is25
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positioned or measured in this application.  And1

having heard from the Zoning Administrator, the2

property owner and also the appellant, I have not been3

persuaded by any of the evidence that has been4

presented here that the Zoning Administrator in5

measuring the rear yard erred in doing that and how it6

was measured, meaning from the existing, from the7

principal structure, the rear wall of the principal8

structure towards the rear lot line.9

I don't believe, and I'm not in the10

position to say, that the Board is making a definitive11

decision on how rear yards are made, but we are12

charged with today to see whether it was arbitrary,13

capricious or it was some sort of error that the14

Zoning Administrator did in doing that, in measuring15

it in that way.  The Zoning Regulations, I think,16

would allow him to have done that and, therefore, I17

don't find that there is any critical error that was18

done.19

There was some talk again about whether20

this was a court or a yard and I will digress a little21

bit into some specifics, I think, but also in this22

separation of a dwelling on top of a garage and how we23

would deal with that.  I wasn't persuaded that somehow24

we would take a second level as a different animal in25
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terms of the regulations and tear it apart, because I1

think that the section 2500 is very clear and in its2

chronology and reading of the sections, it's very3

clear what builds us up to looking at that and that as4

an accessory structure with its even further5

requirements, which I have walked through.6

So I didn't see that that was somehow7

moving in a way.  Not only is it not just a dwelling8

unit.  Not only is it not something outside of what9

2500 is.  It is forced to be so many specific things10

under 2500, meaning the use is prescribed.11

Now, I know digression, but I know that12

there is some question of how we would understand that13

or approve of a permit for that type of use, and I14

think that I would rely on the submission from DCRA15

and the Zoning Administrator in that realm, that that16

is a compliance issue, that once a statement is made17

that it's being built for that, that it's a compliance18

of whether it's properly used.19

But let's go back to courts.  When you20

look at courts, I can't see the logic in walking down21

and calling this a court.  One could fit it in if it22

didn't read anything else in the regulations.  It23

seems to make sense.  We have exterior walls.  They24

are bounded.  There's two of them.  There's two lot25
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lines.  Certainly, it fits somewhere within an open1

court, maybe a closed court.  It's not a court niche.2

But, again, it has to go back to the3

entire premise of how regulations are utilized and4

that is a full reading in the sections, and I think5

once you do that, you step away and realize that it6

doesn't fit perfectly in a court.  It may not get7

thrown immediately out, but it is not perfectly8

fitting and, in fact, it is absolutely fitting in the9

rear yard and yard definitions.10

With that -- oh, let me lastly and I will11

open it up to others.  The case that was cited, 1669612

I believe it was, and we have copies up here and so we13

have actually been reading it as we have gone through14

this, and I noted the finding of fact of which it was15

talked about.  And I don't find it definitive either16

that the Board had found that that's exactly where it17

was read.  However, it was in that case a finding of18

fact that that's the way it was done.19

And, again, I would have the reliance, and20

I guess this is the last thing I need to say, but in21

terms of the measuring of the rear yard which I think22

is the critical aspect to have decided to see whether23

this fell within a required rear yard, I feel that the24

case shows that the Zoning Administrator measured it25
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from the exterior building and in past procedures and1

also within the reading of the regulations, that was2

not an error to do.  And, therefore, this building,3

this accessory parking structure, would not have4

fallen within the required rear yard.  Others?  Yes,5

Ms. Miller?6

VICE CHAIR MILLER:  I certainly struggled7

with the regulations in this case and, basically,8

where I am now is we need to determine whether the9

Zoning Administrator made an error in this case.  And10

based on what I have heard and now understand the11

regulations, I don't think that the Zoning12

Administrator made an error.13

I think that Mr. Crews' explanation of how14

you decided to measure between the rear line of a15

building and the rear lot line made sense, that it16

certainly followed the way the definition states and17

that that was very reasonable.  And then when I look18

at 2500.6, that was the first issue, whether this was19

located within a required rear yard and measuring it20

from the building towards the lot line, this structure21

wasn't.  So it met that criteria.22

And then I think it also is important to23

read the regulations so that they do make sense24

together, and 2500.6 refers specifically back to25
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2500.5 because it says the two story accessory1

building allowed under 2500.5 and that building that2

is allowed under 2500.5 is an accessory private3

garage.  And then that takes me back to 2300.2(b)4

which says how that must be set back and that that5

talks about being set back at least 12 feet from the6

center line of the alley upon which it opens.7

So I don't find here that the Zoning8

Administrator erred.9

CHAIRPERSON GRIFFIS:  Very well.  Others?10

COMMISSIONER HOOD:  Mr. Chair, I don't11

want to rehash.  I think you and the Vice Chair have12

definitely made the point, but I just want to add that13

I was excited to hear the way the Zoning Administrator14

was actually interpreting to the regulations in which15

the Zoning Commission spent many nights in trying to16

pull together.17

And when he said one would trump out the18

other and the other would trump out the other to get19

to the meat of exactly what the issue is, I was glad20

to hear that that is actually being done, because a21

lot of times when you sit here and you go through22

regulations, you wonder how is that being carried out.23

And the Zoning Administrator does have some24

flexibility and this is one case, in my limited25
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appeals that I have sat on, I think this is one case1

where I think that the system worked.  I don't think2

that the Zoning Administrator erred.3

While I understand Mr. Schonberger has --4

hopefully, I pronounced your name correctly.  I hope5

I didn't mess it up, butcher it up at 7:00, but anyway6

I think that you brought up some valid arguments and7

I think there is some wiggle room in there, but I8

think in this case the Zoning Administrator made a9

correct decision.  Thank you.10

CHAIRPERSON GRIFFIS:  Excellent.  Thank11

you very much, Mr. Hood and Ms. Miller.  I think it's12

appropriate then to move ahead in our procedures.  We13

have heard limited deliberation, but I would move14

denial of Appeal No. 17414 and ask for a second.15

VICE CHAIR MILLER:  Second.16

CHAIRPERSON GRIFFIS:  Thank you very much.17

I have spoken to the motion and the specific elements18

of the appeal.  Lastly, I would just say that I think19

I can put on the record that this section has actually20

always troubled me in terms of the regulations and why21

we have this aspect in 2500 and not 2300, why we have22

both of them, and the ambiguity of it and how23

pervasive is domestic help these days and why do we24

allow it in R-1 and R-2 or, rather, R-1-A and B and25
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not R-2 or R-3.1

But that's not what was before us today2

and I don't write the regulations.  I just seem to3

mess them up enough to get the Zoning Commission4

angry.  But, nonetheless, I think the point being and5

in all seriousness that this is not the first time6

that the Board has looked at it and requested the7

Zoning Commission also look at it.8

I think we would take it up even further9

and have some discussion or a letter that we might10

want to look at why or if it we could clarify, in11

fact, some of what we find ambiguous, some of which12

came up in today's appeal and some of which did not,13

but is well-apparent to the Board in its reading of14

the regulations.15

I think Mr. Hood is exactly correct in16

saying what we all look for is clarity and consistency17

and it only assists all involved.  Whether it be from18

the adjacent owners to the homeowners to developers,19

it certainly is what we all hope is the system.20

I will let others speak to the motion.21

Yes, Ms. Miller?22

VICE CHAIR MILLER:  I just want to say23

also that I think Mr. Schonberger successfully did24

point out some of the problems with this regulation25
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and that's not up to us to, you know, decide whether1

or not they should be followed.  I mean, so if there2

is a problem with the regulation, I think this is one3

that perhaps the Zoning Commission should take a look4

at.5

CHAIRPERSON GRIFFIS:  Very well.  Anything6

else?  Any other comments?  Okay.  We do have a motion7

before us.  It has been seconded.  I would ask for all8

those in favor to signify by saying aye.9

ALL:  Aye.10

CHAIRPERSON GRIFFIS:  And opposed?11

Abstaining?  Ms. Bailey, if you wouldn't mind12

recording the vote.13

MS. BAILEY:  Mr. Chairman, the vote is 5-14

0-0 to deny the appeal.  Mr. Griffis made the motion,15

Mrs. Miller second, Mr. Hood, Mr. Mann and Mr. Etherly16

agree to the motion.17

CHAIRPERSON GRIFFIS:  Excellent.  Thank18

you.  Any other business for the Board this evening,19

Ms. Bailey?20

MS. BAILEY:  No, Mr. Chairman, that's it.21

CHAIRPERSON GRIFFIS:  If there is no other22

business for the Board, we will adjourn and I thank23

you all very much.  We do appreciate your time and24

effort tonight.  Have a good evening.25
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(Whereupon, the Public Hearing was1

concluded at 6:58 p.m.)2
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