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CHAI RPERSON GRI FFI' S:  Good nor ni ng, | adi es
and gentl enen. Let nme call to order the Public
Hearing of the Board of Zoning Adjustnent of the
District of Colunbia. Joining nme today is Vice Chair,
Ms. MIler, and our Menber, M. Etherly. Representing
the National Capital Planning Conmi ssion is M. Mnn
and with us this norning representing the Zoning
Commi ssion is M. Hood.

Copies of today's hearing agenda are
avai |l abl e for you. They are | ocated where you entered
into the hearing room You can pick one up and see
where you are in chronology of cases for this
nor ni ng' s sessi on.

There's sone very i nportant comrents that
| will nmake in our opening remarks, so let's get right
toit. First of all, all proceedi ngs before the Board
of Zoni ng Adjustnent are recorded. They are recorded
now in one fashion and that is the Court Reporter
sitting to nmy right on the floor is creating the
official transcript. Attendant to that, several
t hi ngs.

First of all, | ask that everyone turn off

cell phones and beepers at this tinme, so you don't
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di srupt the people giving testinony and also not
di srupt any of the transmissions that we wll be
havi ng.

Secondly, | would ask that everyone fil
out witness cards. Wtness cards are available for
you at the table where you entered into the hearing
room There should also be sonme on the table in
front, perhaps not. Anyway, they should be at the
tabl e where you entered into the hearing roomor the
Court Reporter probably has sone also, if you can't
find any. Two cards go to the reporter prior to
comng forward to speak to the Board.

When you are prepared and ready to provide
testinmony for the Board, you will just have a seat and
make yourself confortable, turn your m crophone on
state your nanme and address for the record. You only
need to do this once and then you can proceed.
Qovi ously, that way we can get all of what you say
specifically related to you on the transcript.

The order of procedure for special
exceptions and variances is as follows: First, we
will hear the case presentation by the applicant
Second, we will hear any governnent reports attendant
to the application. Third, we will hear from the

Advi sory Nei ghborhood Conmi ssion within which the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

6

property is |located. Fourth, we will hear persons or
parties in support of an application. Fifth will be
persons or parties in opposition to an application.
And, sixth, finally, we give an opportunity to the
applicant again to address the Board and provi de any
rebuttal testinony or summati ons and concl usi ons.
Cross exam nation  of Wi tnesses is
permtted by the applicant and parties in a case. The
ANC within which the property is located is
automatically a party in the case and, therefore, is
a full participant and can also conduct cross
exam nation. There is nothing that prohibits me from

limting the direction or substance of cross

exam nation, but | wn't go through all our
regul ations that relate to that, at this point. W
will take it up specifically, if needed, in an

i ndi vi dual case.

It should be clear, however, that we are
going to be creating in all the cases today creating
the record of which the Board wll rmake it's
deci sions. \Watever happens here today and what has
been submitted in witing, that is what we will make
our decisions on and that is only what we will make
our decisions on. So it should be absolutely clear

that at the end of the hearings today, unless the
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Board asks for specific additional information, and we
will be very specific on what information should cone
into the record and when it should be submtted, if we
do not have that, then it should be very clear that
t he record woul d be cl osed and no other informationis
accepted into the record and that is what we will be
basi ng our deci sions on.

The Sunshine Act requires this Board to
conduct all its hearings and procedures in the open
and before the public. W do enter into Executive
Sessions, both during and after hearings on a case,
and that is for purposes of review ng records and/or
del i berating on specific cases. This is in accordance
with our rules, regulations and procedures. It is
al so in accordance with the Sunshi ne Act.

It should be, as | say, very clear that
cases before us are contested cases. Therefore, we
wi || hear fromnunerous sides and we will hear all of
t hose perceptions and facts and testinony fromall the
W tnesses that are provided, both pro and against, to
speci fic cases.

So we ask that today, one, we keep a very
civil era and decorum of course, we always will. But
nost i nportantly al so, we ask the peopl e present today

not engage Board Menbers in private conversations if
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there is a recess or lunch break or whenever it is, so
that we do not give the appearance of receiving
i nformation outside of the official public record.

Wth that, et me say a very good norning
to Ms. Bailey and also M. My on the dias with us
from the Ofice of Zoning, M. Rose also with the
O fice of Zoning with us and Ms. Monroe representing
the Ofice of Attorney General here with us this
nor ni ng.

Let me ask all those peopl e present today
that are going to be providing testinony for the Board
or thinking about providing testinony for the Board,
i f you woul d, pl ease, stand and gi ve your attentionto
Ms. Bailey. She is going to swear you in.

MS. BAI LEY: Woul d you, pl ease, raise your
ri ght hand?

(Wher eupon, the witnesses were sworn.)

CHAI RPERSON GRI FFI'S:  Thank you all very
much. Wth that, M. Bailey, let's nove on to
prelimnary matters. Prelimnary matters are those
which relate to whet her a case shoul d be heard today,
requests for postponenents, wthdrawals, whether
proper and adequate notice has been provided. These
are el enents of prelimnary matters for or needi ng the

Board's attention.
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So if you are not prepared to go forward
with a case that's on the schedul e this norning or you
believe that a case on the schedule this norning
shoul d not proceed, | woul d ask that you cone forward,
have a seat at the table in front of us as an
i ndi cation of having a prelimnary nmatter. Wth that,
| will also ask, Ms. Bailey, if you are aware of any
prelimnary matters for the Board's attention?

MS. BAILEY: M. Chairman, Menbers of the
Board, good norning. The first prelimnary matter has
to deal with Application No. 17427 of Frederick Davis.
There is a request for this hearing to be postponed
and al so there are requests for party status in this
application, M. Chairnman.

CHAI RPERSON GRI FFI S: kay. Excel | ent.
s there any other prelimnary matters that you are
awar e of ?

MS. BAILEY: They are case specific. Dd
you want nme to go over then?

CHAI RPERSON GRI FFI'S: No.

M5. BAILEY: Ckay.

CHAI RPERSON GRI FFI'S: M. My?

MR MOY: M. Chairnman, we have, to rem nd
the Board, a case for decision naking, which is

Application No. 17420 of 1123 11'" Street, LLC. There
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is a filing in the record which is in your case
folder. It's identified as Exhibit No. 33.

CHAI RPERSON GRI FFI' S:  Excel | ent.

MR. MOY: Requesting a postponenent.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nmuch, M. My. And, of course, this was set
for a Special Public Meeting. W did not call the
Public Meeting to order or rather the hearing. I
think we can dispense with this in terns of a
prelimnary matter in the hearing.

Board Menmbers, |'m sure you are aware we
were set to nake a decision on this case. However, we
had requested additional information. Addi ti onal
i nformati on was not providedin atinely manner and it
has conme to the attention of the Board that it was
because of a severe illness or health issue of the
architect and they were unable to provide. | amin
full support of setting this off for decision at our
regul arly schedul ed, | woul d i magi ne.

M. My, is that adifficulty to set this
for the 7'" of March?

MR MOY: No, that would be very
appropriate, March 7"

CHAI RPERSON GRIFFI'S:  Ckay. And let ne

hear any ot her conments or objections fromthe Board.
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Very well. Not noting any other further objections,
why don't we set that and take it as a consensus from
the Board to postpone and reschedule this for the 7'"
of March Public Meeting.

Very well. Returning to you, M. Bail ey,
you indicated in 17427, the Davis, there was a notion
for a postponenent of the hearing. Are there other
prelimnary matters? Do you have one? Ch, cone on
Well, yes, conme on forward. This is what | propose
and I'I'l have you speak to this if you need be. W
have one case before this.

It seenms like there is sone substantive
el enents in the request for postponenent that we can
get into. | would like to do that when we call the
case, so we can go through the first case, whichis a
223, which may not be nore than five or six hours
total, and then we would get to your case. That's a
smal | joke. And then we can get into the substance of
your case, unless there is sonething you want us to
take up right away, and you can just state your nane
and address for the record, if you wouldn't mnd
There's a button on the base of the m crophone you can
turn on.

MR DAVIS: M nanme is Fred Davis and ny

resi dence?
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CHAI RPERSON GRI FFI' S: Yes.

MR. DAVIS. |Is that what you asked for?
| live at 11 Melmar Drive, Oxon Hill, Maryl and.

CHAI RPERSON GRI FFI'S: Ckay. And do you
have any difficulty or is there additional -- well,
thisis what | would |like to propose. Do you have any
problemw th us just hearing the first case and then
calling your case and we'll take up all the el enents
once we call the case?

MR DAVIS: \Whatever the Board decides,
what ever you want to do.

CHAI RPERSON CRI FFI S: Ckay. Let's do
that. | think it's going to be nost expeditious and
then we can probably have one other applicant get on
with their day as we get into the other issues of
this. So we'll call your case within a matter of
nonments. However, first, thenlet's call 17432, which
is a section 223, special exception, if I"mclear on
t he application.

M5. BAILEY: And that is Application of
Todd and Hel en Cynrot, pursuant to 11 DCVR 3104.1 and
1202.1, for a special exception to allow a rear
addition to an existing single-famly row dwelling
under section 223, not neeting the court wdth

requi renents, that's section 406. The property is
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|ocated in the CAP/R-4 District and it's |ocated at
514 A Street, S.E., Square 841, Lot 3.

M. Chairman, there is an Ofice of
Pl anni ng person.

CHAI RPERSON GRI FFI'S:  Excel | ent.

V5. BAI LEY: Ckay. Thank you. Do you
have the report fromthe Ofice of Planning, sir? M.
Chai rman, do you have the report? It was just handed
to ne.

CHAI RPERSON GRI FFIS:  Onh, | don't.

V5. BAI LEY: So you have copies of it?
Ckay. Should I just nake copi es now?

CHAI RPERSON GRI FFI'S:  That sounds great.

MS. BAILEY: Ckay.

CHAI RPERSON GRI FFI S: Excel | ent. kay.
As indicated and just called, 17432, we do have
speci al exception 223 to allow a rear addition. Wy
don't we turn it over and have you introduce
yourselves for the record and I will nobve right into
t his.

MR. CONRAD: My nane is David Conrad. |'m
the architect of Todd and Hel en Cynrot. My address is
1216 Upshur Street, N E. , in Washington, D.C.

MR. CYMROT: |'mTodd Cynrot, resident and

owner of 514 A Street, S.E.
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CHAI RPERSON GRI FFI'S:  Excel | ent.

M5. CYMROT: |'m Helen Cynrot.

CHAI RPERSON GRI FFI'S:  Okay. Wat can you
tell us?

MR. CONRAD: W are proposing to
accompdat e an expanding famly with an addition to
the rear of 514 A Street. The house is a frane sem -
detached building with a side yard, a currently
nonconform ng side yard. W are proposing to add to
the rear of the building, in order to preserve the
hi storic character of the A Street facade.

Qur proposal is for the addition to go
fromlot linetolot line, keeping with the other row
dwel lings on the street. The addition will increase
the lot coverage by about 500 square feet and the
total ot occupancy we are proposing is about 53
percent. The rear yard we're proposing is 46.7 foot
rear yard and our proposed height is tw stories and
24 feet.

Al of these are well wthin the
devel opnent limts inposed by the R4 zoning of the
property. However, the side yard, the existing
nonconform ng side yard gets transforned to an open
court by the addition at the rear. The existing side

yard varies in its wdth from4.5 to 6.2. The 4.5
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foot section does not conform to the open court
mnimmwdth of 6 feet. So it is for that existing
condition that we are requesting a speci al exception.

CHAI RPERSON GRI FFI S: For what existing
condition? The side yard?

MR. CONRAD: The side yard.

CHAI RPERSON GRI FFI'S:  Okay.

MR. CONRAD: The 4 foot 5 side yard.

CHAI RPERSON GRI FFI'S: R ght.

MR. CONRAD: That by us putting the --

CHAlI RPERSON GRI FFI S: Good. Ckay. And
just to be fairly clear with that and 2001.3, of
course, 223 allows for additions to single-famly
resi dences that are nonconformng or becone
nonconformng wth the adoption of the Zoning
Regulations. | think it's pretty clear where you are
with this. And it there any evidence or can you speak
to any di scussions or any other, what, facts that you
have found whether this would tend to unduly affect
the light and air of the adjacent properties?

MR.  CYMROT: W have spoken to the
adj acent nei ghbors and we have | etters in support from
both of themon either side of the house. So we don't
feel that there's any undue affect on the Iight and

air of them
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CHAI RPERSON GRI FFI'S: And that's from516

A Street and 512 A Street?

MR CYMROT: That's correct.

CHAI RPERSON GRI FFI'S: O ar k and Al exander ?

MR, CYMROT: Yes.

CHAI RPERSON GRI FFI'S:  Okay. Exhibits 24
and 25 are in the record. And what about privacy, use
and enjoynment to the adjacent properties?

MR. CYMROT: The sane thing.

CHAI RPERSON GRI FFI'S:  Also on board with
that, are they?

MR CYMROT: Yes.

CHAI RPERSON GRI FFI S: kay. And your
testinmony is the architect and the property owner is
regardi ng whet her those aspects that can be viewed
fromthe street, to they change the character or are
they within the character of the surrounding area?
Thank you.

MR.  CONRAD: Yes, they are within the
character and have m nimal inpact in that they are all
in the rear of the property. The front door that we
are proposing sets back substantially from the
exi sting front facade and will have a mnimal inpact
and is indeed in keeping with the character of the

bui | di ng.
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CHAI RPERSON @RI FFI S: And what's the

material ?

MR CONRAD: In the front the material is
pai nted wood to match the existing surfaces of the
house. In the rear --

CHAlI RPERSON CRI FFI S: So it's like lap
siding or what is it?

MR. CHUBBS: Yes, it is lap siding. The
court where the front entrance is is narrow enough
that there is no siding there. It is all painted wood
trim decorative elenents surround the door
surroundi ng. The second story is where the | ap siding
woul d be.

CHAI RPERSON GRI FFI'S: | see.

MR. CONRAD: Yes. Wich is further, even
further recessed fromthe street.

CHAI RPERSON GRI FFI'S:  Ckay.

MR. CONRAD: The rear addition would be
brick and pai nted wood.

CHAI RPERSON CGRI FFI'S:  \Were is the brick
in the rear? Ch, you're saying this small portion
that goes into the side yard that creates a court,
that portion is brick?

MR. CONRAD: Yes, and the two party -- the

two face-on line walls.
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CHAI RPERSON CGRI FFI'S:  Ri ght.

MR. CONRAD: Wuld al so be brick.

CHAlI RPERSON CRI FFI S: Ri ght . But the
actual rear elevation is also wood?

MR.  CYMROT: No, it actually was brick
upon request of the Historic Preservati on Board.

CHAI RPERSON GRI FFI S: kay. So we're
showi ng A-2 here, which is saying painted wood.

MR CYMROT: Yes.

CHAI RPERSON GRI FFI S: Wndows and trim
pai nt ed wood, siding has been changed to brick?

MR CYMROT: That's correct.

CHAI RPERSON GRIFFI'S: Al right. So you
have been through HPRB already? 1s that correct?

MR CYMROT: Yes.

MR. CONRAD: Yes.

CHAI RPERSON CGRIFFIS: Did you go to the
Board? 1Is that in the record?

MR CYMROT: | believe that's what was
j ust submtted.

CHAI RPERSON GRI FFI'S: Onh, really?

MR. CYMROT: That's O fice of Planning.

CHAI RPERSON GRI FFI'S:  Ch, no. Yes, Ofice
of Pl anning, | understand. W'II|l get to their piece.

They may touch onit. But, okay. Anything else? Any
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ot her questions? Board questions?

VICE CHAIR M LLER: Is there an HPRB
report that we should have?

CHAI RPERSON GRI FFI'S: No.

VICE CHAIR MLLER In the record? No?
(kay. Because | don't have one.

CHAI RPERSON GRI FFI S: kay. Anyt hi ng
else? Very well. Let's nove ahead then. Anything
el se you want to provide at this time? ['ll give you
an opportunity at the end. Excel | ent. Wth that
then, let's get to this nuch awaited and appl auded
O fice of Planning. ©Ch, don't go anywhere. W' ve got
alot nmore to do. [|'Il pick up the speed, but let's
say a very good norning to you, sir, fromthe Ofice
of Pl anni ng.

MR. RICE: Good norning.

CHAI RPERSON GRI FFI'S: I f you woul dn"t m nd
i ntroduci ng yoursel f?

MR. R CE Excuse nme, good norning,
Chai rman and Board. M nane is Stephen Rice with the
O fice of Planning.

CHAI RPERSON  GRI FFI S: Excell ent and
wel comre back. We didn't scare you away too nuch from
the last tine.

MR RICE | appreciateit. The Ofice of
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Pl anni ng recomrends special exception approval for
Application 17432, pursuant to section 223. The
exi sting sem -detached hone is currently situated
between two taller structures, abuts the building to
the west and i s separated by a narrow wal kway fromt he
east side buil ding.

The proposed two-story addition wll
attach to the east building, but will not exceed the
hei ghts of the neighboring structures, either to the
east or west. Therefore, the light and air of
avai lability will not be unduly effected. There are
no w ndows shown in the proposed plans that would
allowvisibility into any of the existing nei ghboring
properties. Hence, privacy of use and enjoynment w ||
not be unduly conpron sed.

The proposed addition will include a new
front entrance that will be partially visible fromA
Street and fully visible from the rear alley. The
pl ans have been revi ewed and approved by the Historic
Preservation Review Board and will renain consistent
with the overall character of the neighborhood. The
O fice of Planning has not received any official ANC
reports.

However, the comm ttee has decided the

historic integrity of the original building design
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will not be conprom sed by the addition and voted 7-0
in the applicant's favor, according to the online
m nut es.

The O fice of Planning concludes that the
applicant has net the burden of proof pursuant to
section 223 of the Zoning Regul ations. It recomends
approval for the addition. Thank you.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nuch, M. Rice. Board Menbers, the first
order of business, is there any objection to waivVing
the Ofice of Planning's report, waiving the
timeliness filing and accepting it into the record?
Not noting any objection from the Board Menbers, we
can waive our rules and regulations and accept the
report of the O fice of Planning and nove ahead with
t hat .

Any questions then fromthe Board of the
Ofice of Planning? | would nake note that you made
the coment that you saw the vote of the ANC but
didn't have the official letter. O course, we do
have in the record Exhibit No. 22, which is fromthe
6B, so that coincides exactly with your record. I
woul d note and appreci ate the anal ysis of the special
exception relief and al so appreci ate your sunmati on of

the report at this tine.
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If there's no further questions fromthe
Board then of the Ofice of Planning, we'll go to the
applicant. Do you have any cross exam nation of the
O fice of Planning?

MR, CYMROT: No.

CHAI RPERSON GRI FFI' S:  Excellent. And you
do have a copy of the report. 1Is that correct?

MR CYMROT: Yes.

CHAI RPERSON GRI FFI S: Excel | ent. Very
wel |l . That being said, |let's nove ahead. W have now
noted the HPRB's processing of this al so take note of
the Historic Capitol HIl, that this is in the CAP
Overlay District. | would note that we have a letter,
Exhibit No. 17, from the Architect of the Capito
i ndicating that this would create no adverse effect on
the Capitol Conplex or Master Plan.

| am not aware of any other agency,
Governnmental reports on this, unless others are aware
of any. We can nove to ANC. |s the ANC represented
today, 6B? Indeed. Excellent. Thank you. And as
you i ntroduce yoursel f, nane and address, | will offer
you up any of the witnesses or Ofice of Planning for
your cross exam nation questions if you have any.

MR.  JARBCE: G eat. Thank you, M.

Chairman. M nane is Kenan Jarboe. |'m Conm ssioner
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for ANC- 6B05, here representi ng ANC-6B. As you not ed,

we did, in fact, send you a letter and | assune you
got it. Unfortunately, we didn't get it over to the
Ofice of Planning. W wll do that next tinmne.

W did vote on Decenmber 13'" to support
this application by a vote of 7-0. W saw no adverse
i mpact on air, light, privacy or the character of the
nei ghborhood. | note for the record we actually had
two votes at that particul ar nmeeting, because we took
up both the BZA case and the HPRB case at the sane
tinme.

And the quote fromthe O fice of Planning
was actually fromour HPRB vote, where we sawthat the
historic integrity of the original building design
wi |l not be conprom sed. That speaks to howthis fits
into the third character of the or criteria of the
speci al exception. So in either case, we support this
whol | y. Thank you.

CHAI RPERSON GRI FFI S: Excell ent. Thank
you very rmuch. We appreciate you comng down to
present that report. Does the applicant have any
cross exam nation of the ANC? Any Board questions for
the ANC? | thank you very much. W do appreciate it.

kay. Let's nove ahead then. And let ne

ask if there are any persons present to provide
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testinmony in 17432 in support to come forward at this
tinme.

MR. PETERSON:. Good norni ng, M. Chairman.
"' m Gary Peterson

CHAI RPERSON GRI FFI'S: | ndeed.

MR PETERSON. | |ive at 810 Massachusetts
Avenue, N.E. |1'mhere no behalf of the Capitol Hil
Restoration Society. And let nme just state quickly
for the record that the Society supports this
application and I would just like to hand in a copy of
my testinony and we'll save a |lot of tine.

CHAlI RPERSON GRI FFI S: Excel | ent. Thank

you very nuch, M. Peterson. As | was conbing
t hrough, 1 thought perhaps | hadn't received the
letter, but I"'mglad it's in. 1f you wouldn't m nd,
you can send it down to Ms. Bailey. Well, actually,

while she is passing it out, why don't you just --
well, there it is. W'Il take a quick |ook at it.
Excellent. M. Peterson, we do appreciate
the letter and you actually taking the tine to cone
down to present it. | would nmake a great note on the
| ast sentence of the second paragraph "The commttee
al so found that this addition does not substantially
and visually intrude upon the character, scale,

pattern of houses along the street frontage."
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We, obviously, look very closely at
Capitol Hill Restoration Society's analysis of those
types of aspects, which go directly to the special
exception in section 223 for us today in this
application. And so that is very pertinent to the
i ssues at hand.

Did the applicant get a copy of it? Do
you have any questions of M. Peterson?

MR, CYMROT: No.

CHAI RPERSON GRI FFI'S:  Does t he Board have
any questions of M. Peterson? Very well. Thank you
very much

MR. PETERSON: Thank you.

CHAI RPERSON CGRI FFI'S: W do appreciate it.
kay. That being said, let me ask you, is there any
ot her persons to provide testi nony? How about persons
in opposition to Application 17432, cone forward at
this tine. Not noting any persons present in
opposition, we will take an additional note of Exhibit
24 and 25, as | nentioned before, of the abutting

property owners, C ark and Al exander househol ds.

Very well, if there's nothing further, no
ot her questions fromthe Board, we'll turn it over to
the applicant. Do you have any closing remarks,

sumat i ons that you have? None?
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MR. CYMROT: In light of the fact that

there's no opposition, we would like to request a
Bench decision, if possible.

CHAI RPERSON GRI FFI'S:  Okay. | don't know
that those are totally parallel requests.

MR, CYMROT: Ckay.

CHAI RPERSON  GRI FFI S: Certainly, a
requested Bench decision, | see no reason why we
woul dn' t nove ahead and nmake a Bench deci sion on this.
The record is entirely full, noting that there is no
addi ti onal information requested or needed to
understand this. One of the aspects of 223 that |
didn't go through and ask a question of was whet her
you had provided graphic representation of what you
were proposing. O course, it's self-evident in the
record and it is inmportant and the reason why | bring
it up is because it nmakes it quite clear on what we
are | ooking at and so it, obviously, expedites things
substantially in a special exception.

"1l make anot her quick conment in terns
of the zoning summary that was done on the SPl sheet
and | thought that was very well put together in terns
of just the straightforward aspect of it for our quick
and easy anal ysis. Qoviously, it needed to neet a

coupl e of threshol d aspects and | ot occupancy and t he

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

27

like. But going into the substance of the 223, |
woul d nove approval of Application 17432 for the 223
speci al exception at premses 514 A Street, S E.,
which would allow for the addition to the rear of a
two-story and one portion of a single-story and woul d
ask for a second.

BOARD MEMBER ETHERLY: Second, M. Chair

CHAI RPERSON CGRI FFI' S:  Thank you very much,
M. Etherly. 1'Il go quickly through as | think we
have fl ushed out a substantial anmount. First of all,
relying on the O fice of Planning's analysis and al so
on our own analysis and the support of the ANC and
also of the Capitol H Il Restoration Society. " m
sorry, sonetinmes | get nunbling.

PARTI Cl PANT:  Your m crophone is --

CHAI RPERSON GRIFFI'S: Oh, is it off? Oh,

dear, maybe it's just not -- oh, that is interesting.
Let nme try again. |Is that better? No. 1'Il speak
up, because |'m being recorded. Is that correct?

It's running in through there, so sonehow we j ust | ost
t he speakers, so I'll just speak up on that.

But goi ng through the 223, of course, the
first couple of aspects that we went through is
whether this would, if approved, tend to unduly

i npact, negatively inpact the light, air, use and
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privacy and enjoynent of the adjacent properties.
There was no evidence presented that it would, so we
can be fairly assured that it would not.

Just noting the massing and also the
| ocation of the fenestrati on as OP had brought up, but
also it's one of the aspects that we closely | ook at
especially with the row dwelling type aspect of the
character, it was clear that there would be no undue
negative inpacts in that regard.

Movi ng ahead, | didn't see anything el se
per suasi ve that woul d nove us away from approving the
speci al exception and so would |leave it at that for
this tinme and open it up to any other comments from
the Board for further deliberation. Not noting any
need for further comments, deliberation, then we do
have a notion before us that has been seconded. I

woul d ask for all those in favor to signify by saying

aye.
ALL: Aye.
CHAI RPERSON  GRI FFI S: And opposed?
Abstaining? Very well. |If we could record the vote?

M5. BAILEY: The vote is recorded as 5-0-0
to approve the application. M. Giffis made the
notion, M. Etherly seconded, M. Mann, Ms. Mller

and M. Hood support the notion. And a summary order,
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M. Chairman?

CHAI RPERSON GRI FFI' S:  Thank you very much,
Ms. Bailey. | think it is absolutely appropriate to
wai ve our rules and regulations and issue a sumary
order on this, unless there's any objection fromthe
Board Menbers.

MS. BAILEY: Thank you, sir.

CHAlI RPERSON CRI FFI S: Very well. Not
noting any objection, we can issue a summary order.
Thank you all very nuch. Good luck with this and
enjoy. Let's nove ahead then to the next case of the
nor ni ng.

MS. BAI LEY: Application No. 17427 of
Frederick Davis, pursuant to 11 DCMR 3103.2, for a
vari ance fromthe m ninuml ot area requirenents under
subsection 401.3, to allow the conversion of three
contiguous rowdwel lings intothree separate apart nment
houses having three units each. The property is zoned
R-4. It's located at 221, 223 and 225 11'" Street,
S.E., Square 969, Lots 45, 46 and 47.

CHAI RPERSON GRI FFI S: Are we ready?
Excellent. So here we are again. W have, as | see
it, two prelimnary matters and |I'Il hear from you
your prelimnary matter. M understanding is that you

have requested a postponenent. |s that correct?
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MR DAVIS: That is correct.

CHAI RPERSON GRI FFI S: kay. The ot her

prelimnary matter, of course, that we have i s request

for party status. | think no fewer than nine. l's
that -- do | have everything? Do you have any ot her
i ssues?

VR. DAVI S: For the request for

post ponenent ?

CHAI RPERSON GRI FFI'S: No, no, no. | nean,
is that the laundry list? That's what we need to
figure out right now, just those two pieces?

MR DAVIS: Yes.

CHAI RPERSON GRI FFI' S: Ckay. |s Greg Marks
present, Bruce Dal cher.

MR DALCHER: Present.

CHAI RPERSON GRI FFI S: Excellent. Thank
you. Marie M ngo?

M5. M NGO  Present.

CHAI RPERSON GRI FFI S: Excellent. Thank
you. Maureen O Leary, Robert Pohl ?

MR POHL: Present.

CHAI RPERSON GRI FFI'S:  Excel | ent. Spencer
and Kol ker?

MS. SPENCER:  Cara Spencer.

CHAI RPERSON GRI FFI'S:  Thank you. Joseph
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Conr ad?

MR. CONRAD: Present.

CHAI RPERSON GRI FFI S: | ndeed. Jayne
O Donnel Il ? Ellen Qoper-Winer? Interesting. Ckay.
kay. First, let ne have you state your nanme and
address again for the record, if you wouldn't m nd?

MR DAVIS: Fred Davis, 11 Melmar Drive,
Oxon HiI'l, Maryl and.

CHAI RPERSON GRI FFI S: Excellent. Thank
you. Are you in receipt, have you reviewed these
requests for party status?

MR DAVI S: No, | was unaware of them
until today.

CHAI RPERSON @RI FFI S: kay. They were
submitted into the record. Al were tinely except for
one, M. Marks, of 217 11'" Street, S.E., and he's not
present. W can deal with that later. However, the
rest have been tinely filed, Exhibit 37, 35, 32, 27,
24, 23, 22, 21, you nmay need to nmke copies of it.
This is what | would propose. You are still
requesting a postponenent of this, so not proceeding
today. |Is that correct?

MR DAVIS: That is correct.

CHAI RPERSON @RI FFI S: Ckay. And of

course, as we establish parties in any case, those
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parties, if are granted party status, are full
participants in a case and they cone with a great
responsibility and also abilities. First of all,
anybody that was granted party status is equal al nost
to an applicant. So we are going to be requesting
that they have a full case presentation, that any sort
of legal briefing or analysis that we ask from the
applicant is also asked of any party in opposition.
W will have additional filings that wll
be required fromthe parties in opposition. M point
of saying all this is twdfold. One to give all those

who have requested it tine to digest that |evel of

under st andi ng. Two, to say that as a prelimnary
matter, | think, it is inportant to establish the
parties in a case and then those parties, if

establ i shed, can speak to the notion to postpone. And
if it was postponed, then, in fact, anything put into
the file would have to be served on all parties in the
case.

So as you were putting ininformationinto
the file, you had to also serve the ANC. Well, in
this case, we m ght have other parties that would be
attendant to this application. So all of that may not
be clear, but it will be shortly hopefully. M point

being Il et us nove ahead and establish parties in the
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case. So what I'mgoing to ask is that we get copies
of the request for party status to use so that you can
have themin front of you

And how are we going to do that quickly?

MR DAVIS: Well, | mght interrupt.

CHAI RPERSON GRI FFI' S: yes.

MR DAVIS. | got here early and | went
over and | did reviewthe file and they allowed nme to
make copies, but | haven't had a chance to | ook at
t hem

CHAI RPERSON GRIFFI'S:  Ch, okay. Do you
have then? Then you have then?

MR DAVIS: Yes.

CHAI RPERSON GRI FFI'S: Wiy don't you get
them and we're going to review them together. But
we're going to start with, I'lIl junp a head a little
bit of you while you're getting your files, but let's
go to Greg Marks, it's 217 11'" Street. Well, first,
let me ask all those that are present. W have one,
two, three, four, five, if I'mnot m staken, requests
for party status. Wy don't you all conme up, because
frankly we're going to be aski ng questions and there's
alittle bit of back and forth here of dial ogue.

So | think if we | eave two center chairs

for the applicant, if we could bring up another chair
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and just surround the table, which shouldn't be that
difficult. First of all, you heard ny introduction
| evel, and sone of you, | think, are famliar wth
party status in these cases.

But it's a higher |level of participation
and |'msure you are aware. But nost inportantly in
your application, as you all went through, there are
critical questions that you have to answer. And the
| ast one really to me, nunber 6 on our application,
suns it all up. It says "How are you nore distinctly
inmpacted if this was to proceed?" Wat puts you above
the general public to be granted, therefore, a party
status?

And | can tell you that |ooking at al
nine and certainly the specific five folks that are
here, you all have very simlar issues in regards to
t he opposition of this application. So one m ght say
wel |, you each harm each other in your uniqueness,
because you are all saying the sane thing.

So the first question is twofold. One,
are all those here present today continuing to want to
be parties or are you wanting just to provide
testinmony as a person? Two |evels of participation.
You can be a person and provide testinmony or you can

be a party, present case, cCross exanm ne, etcetera.
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The other is have you had discussions
about conmbining into a single party? Good. W'l
start on ny right. If you wouldn't mnd, just turn
t he m crophone on. You can nove it over towards you.
You're going to state your nane and address for the
record.

MR POHL: H . M nane is Robert Pohl.
| live and own 219 11'" Street, S.E., so the house

directly next to the properties in question. And as

to the, you know, conbi ning of the -- of our testinony
or separating out between parties and people willing
to give testinony, |I'm sure that we can reduce the

nunber of parties.

CHAI RPERSON GRI FFI'S:  Okay.

MR POHL: W all received the letter from
you.

CHAI RPERSON GRI FFI'S: R ght.

MR,  POHL: And we thought oh, well, we
should be parties, so therefore, you know, in the
nei ghbor hood t he di scussi on was oh, well, what should
we do and so it was like oh, yes, we should all be
parties. But we're perfectly willing to reduce the
nunber of parties.

CHAI RPERSON GRI FFI'S:  Okay.

MR POHL: And | didn't realize that, you
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know, we would be -- that this would |engthen the
proceedings in this matter.

CHAI RPERSON GRI FFI'S: R ght.

MR POHL: So --

CHAI RPERSON GRI FFI S: And one of the
things that | amin charge of and will not allowis
redundant testinony.

MR POHL: And | think that's --

CHAI RPERSON GRI FFI'S:  And, frankly, it's
much nore concise for time wise for everyone's
respect, but also for, I would say, inpact.

MR POHL: Correct.

CHAI RPERSON GRI FFI'S:  So what |' mheari ng
you say is that conceivably, there is an anenable
tenor to join in a single party?

MR POHL: That is correct.

CHAI RPERSON GRI FFI'S:  Okay.

MR POHL: | hope | --

CHAI RPERSON GRI FFI'S: O hers?

MR. POHL: -- speak for everybody here.

CHAI RPERSON GRI FFI'S: Yes?

MR. DALCHER. My nane is Bruce Dal cher
| live at 200 10'" Street, S.E I own that house.
And | don't have any problem with sone sort of

conbining in the interest of avoiding redundancy and
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soon. | would Ilike tothink that that final question
that you were pointing to, the principal issue is
proximty, but | don't think that -- 1 didn't
understand that we had to so much distinguish
oursel ves from one another as just from the general
publi c. So the issue of proximty, | think, does
di stinguish us fromthe general public.

CHAlI RPERSON GRI FFI' S: Yes.

MR DALCHER That said, | don't have
anyt hi ng agai nst sonme sort of conbining. Are you
telling us now that anyone whose primary interest is
proximty, there will only be one party, one such
party?

CHAI RPERSON GRI FFI'S:  No, not necessarily.
| think it goes down into the detail aspect of it. |If
there is simlarity of elenent in a request for party
or inthe party's position, thenit would be difficult
for me to grant two parties with the sane el enents of
concern. And that's where's the uniqueness. But so
for instance, there's no reason why you woul dn't be
one, conbi ned one party in opposition and you coul d be
called as witnesses if you had specific el enments that
you wanted to address. And then, you know, go about
it that way.

W have often had, you know, wth 10
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parties of requests, four joined, the rest are just
persons and they want their three m nutes. They want
to say their piece and nove on. They don't want to
be, you know, worried about analysis or witing, you
know, draft orders or anything of that nature.

MR. DALCHER: No obj ection what soever.

CHAI RPERSON GRI FFI'S:  Okay. 1Is there any
ot her comments then from those present in terns of
conmbi ning? Any concern or opposition to that? So,
M. Dal cher and Ms. M ngo, M. Pohl, M. Spencer and
also M. Conrad are looking to join together as a
single party. OCkay. Any questions from the Board?
Clarifications?

BOARD MEMBER MANN: M. Chai rman?

CHAI RPERSON GRI FFI'S: Yes?

BOARD MEMBER MANN: How do we address
those party status applications for the people that
aren't here today?

CHAI RPERSON GRIFFI'S: G eat. Excel | ent
guestion. W, obviously, haven't nade any deci sions
on any of themat this point. Wat | would Iike to do
is ask the applicant nowif they have had a nonment to
review those requests for party status of the five
present and whether they had any questions or

objection to that or any of the requests. Let ne take
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a qui ck question from M. Dal cher.

MR. DALCHER. |I'mgoing to try and speed
things up for you. | hereby w thdraw ny application.
|"msatisfiedthat my interests will be represented by
M. Pohl .

CHAI RPERSON GRI FFI'S:  Oh, you don't need
to withdraw t hough. | nean, we can conbi ne them all
That's not saving any tine.

MR. DALCHER: Ch, okay.

CHAl RPERSON GRI FFI S: But | appreciate
t hat t hought.

MR. DALCHER. All right.

CHAlI RPERSON CRI FFI S: Hol d that thought
and put it into everything el se.

MR BOCK: M. Chairman?

CHAl RPERSON GRI FFI'S: Yes? Just turn your
m crophone on, if you wouldn't m nd.

MR BOCK: |'mEric Bock. |'mcounsel to
M. Davis.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR BOCK: And | did not cone up at the
time he cane up, but I'm here now.

CHAI RPERSON GRI FFI'S:  Good. Do you have
any conment then or objection or support or do you

have any position on the requests for party status

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

40

t hat have been submtted? And I would take it for
your conment as the conbined party status of the five
present and we have not dealt with the others, at this
poi nt .

MR. BOCK: No problemw th that.

CHAI RPERSON GRI FFI'S:  Okay. Do you have
any coment or position on Maureen O Leary, Exhibit
32, or Jayne O Donnell, Exhibit 22, or Ellen Opper-
Wi ner, Exhibit 217

MR BOCK: | haven't had a chance to | ook
at those exhibits, so | can't respond to that.

CHAI RPERSON GRI FFI' S:  (Okay. Are you going
to take 20 seconds and do that? Let nme ask, M. Poh
if you re aware, just because you spoke first 1'1l
pi ck on you, of the disposition of the others that are
not here present today? Are they wanting to conti nue
or they just wanted to put an opposition? Wat can
you tell us about that, if you know? Don't specul ate
if you don't.

MR. PCOHL: The reason why nost of these
people, | can't speak to the | ast person, | don't know
who that is, aren't here today is because they heard
that there was going to be this postponenent and so
they -- and so therefore, | would -- I'"mnot going to

specul ate, but that's the reason.
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CHAI RPERSON CGRI FFI'S:  Ri ght.

MR. POHL: | believe that's the reason why
t hey are not here today.

CHAI RPERSON GRI FFI'S:  Okay. Any ot hers?

Yes?

MS. SPENCER: Yes, |'mCara Spencer at 224
10'" Street, S.E | know that ny neighbor, Jayne
O Donnell, is not here, because she is out of town.

So she nentioned that at the |ast ANC neeting. I
don't know about ny ot her neighbor, Maureen O Leary.

CHAlI RPERSON CRI FFI S: Very well. I"'m
going to take up the first one, which is Geg Mrks,
217 11'" Street, S.E. Board Menbers, note that it was
not tinely filed and I note that he is not present.
| would say that we, at this tinme, deny the individual
request for party status as it was not tinely filed
and not get into the substance of it and | wll have
coments after that.

VICE CHAIR M LLER. M. Chairman?

CHAI RPERSON GRI FFI'S: Yes?

VI CE CHAIR M LLER:  Wbul d t hat i ndi vi dua
al so have the opportunity to join the consolidated
party?

CHAI RPERSON GRIFFI'S: That's the second

step. We're taking on the first step.
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VICE CHAIR M LLER:  Ckay.

CHAI RPERSON GRI FFI S: | don't see any
reason to support it unless you want to speak in
another direction on that. Any ot her changing
opinions on that? Very well. Then | take it a
consensus of the Board to deny the individual request
for party status, because it was not tinely filed.

Now, Ms. Mller is junping the gun
appropriately so and is exactly right. | don't think
anything if these were to join would be problematic.
Let ne give M. Bock, was it?

MR BOCK: Yes.

CHAI RPERSON GRI FFI' S:  Excellent. D d you
have an opportunity to |l ook at the others?

MR BOCK: Yes, the comments that were
provided by the other mssing opponents are no
different really from sone of the argunents nade by
the other group. So | don't see any reason if they
wanted to join as one party, that would be fine. |If
they wanted to continue to be single parties, that's
okay, too.

CHAI RPERSON GRI FFI S: kay. Excel | ent.
| think that's well said that there's no substantive
opposition, but it's nore procedural at this point.

Therefore, | would |like to take it up in this fashion
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that we do grant party status of those present five
under a single party. If you want to sonehow i dentify
yourself as a single party or whatever that is, we can
take that up. [It's not required at this point.

The others, | would say, | don't know how
we di spense with that. | nmean, essentially, we could
-- that's an interesting question. | would be nore
inclined not to grant individual party status, but
grant a single party to those present and it woul d not
be a cl osed group, of course, anyone coul d participate
as you formul ate your case presentation on this. But
as the Board has held in the past, one of the nost
critical aspects of being a party in the case is the
direct participation, while direct participation at
public hearings first note of business is to be
present .

Not being present makes it difficult not
to and, therefore, it doesn't support a strong request
for party status. Noting that there was a request for
a continuance, | can certainly understand. But at
this point then, I think we ought to | eave it at that
unl ess ot her Board Menbers have any ot her comments on
that direction. [I'll clarify it. Anything?

VICE CHAIR M LLER. So are you proposing

to deny themi ndi vidual party status, but, of course,
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the option is open for them to becone part of this
consol i dat ed group?

CHAI RPERSON GRI FFI'S:  That's correct.

VICE CHAIR M LLER  Ckay.

CHAlI RPERSON CRI FFI S: And it would in
sinmultaneous form grant a single party status in
opposition in this case and we can have it, you guys
can deci de who woul d head it up or not. O course, in
that efficiency as we go forward with this case, that
we woul d ask that one person essentially be in charge
of organizing it and then the other wi tnesses woul d be
cal | ed as needed and not be redundant. GCkay. |Is that
clear? Everybody clear on that?

Board Menbers any additional comrents?
Very well. Let's take it as a consensus and we can
nove ahead a little bit. W appreciate that. So we
have therefore &established a single party in
opposition. The critical aspects of this nowis that
the party in opposition and the applicant need to
di scuss, after we get through this, howthey are going
to be served. How the applicant wants to be served
and how the party in opposition wants to be served.

Meani ng, is there one single address? |Is
there a fax? 1Is there an email? Howis it going to

happen, because you all are going to be, hopefully, or
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per haps be communi cating with docunents. Very well.

Wth that, |et's nove ahead and we do have
a request for postponenment until April or May. It is
Exhi bit No. 41 in our record. Let nme turnit over to
the applicant for any conmment that they m ght have.
M. Bock, did you want to address that?

MR. BOCK: No, M. Davis wll address

t hat .
CHAl RPERSON GRI FFI'S:  Okay. M. Davis?
MR DAVI S: One of the reasons that we
were asking for a postponenent is that we -- | have

never done this before.

CHAI RPERSON GRI FFI'S:  Okay.

MR DAVIS: So I'mnew to the process.

CHAI RPERSON GRI FFI'S: Sure.

MR DAVIS: And so we had net with the
Historic Preservation Ofice and they required
addi tional drawings for us to submt before we can go
before their board. The architect is working on those
drawi ngs, hopefully as we speak. Hopefully I can make
t he deadline of the 23" the day after tomorrow, wth
these additional drawings to be able to have that
submtted to that board and that board only neets on
the fourth Thursday of the nonth. So the soonest that

we could be before that board would be like the | ast
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Thursday in March

And again because |I'm unfamliar wth
this, I don't know where it goes fromthere. |If that
board has any concerns or probl ens or issues, whether
that is continued. So | would like to be able -- it
is nmy understanding that your Board, the BZA Board,
woul d prefer to have that, the Historic Ofice have an
opi nion before this is resol ved.

And then secondly, we're also working,
because we are aware of the concerns of the nei ghbors
bei ng -- parking as being a big issue and we're trying
to address that issue as well.

CHAI RPERSON GRI FFI S: Right. GCkay. If |
understand you correctly, you would like to get
through the Hi storic Preservation review process, at
| east get an idea of what the board is going to
prescri be or approve, prior to comng forward here?

MR BOCK: Yes.

CHAI RPERSON GRI FFI'S:  That's a choi ce you
can nmake. It's certainly not required for HPRB
approval first. Specifically, in this case, | don't
think there is anything that HPRB woul d do t hat woul d
necessarily inpact the relief that's sought from us,
inthat it's a site area cal cul ati on and HPRB won't be

dealing with that. But |I don't have any difficulty in
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allowing for two things to happen.

One, one other review process to take
pl ace and, two, for further di al ogue with the adjacent
nei ghbors and now party in opposition. That bei ng
said, for the party in opposition, is there address of
the notion to postpone?

MR, POHL: Yes, indeed. And | ask you
that you deny this postponenent. | think that as you
poi nted out nothing that the HPRB i s addressing here
is relevant to the variance by the BZA. Furthernore,
he nmentions that he has the -- you know, that HPRB has
asked for these drawings. Well, | have here a letter
fromMay 23, 2005 from-- actually from M. Peterson
of the Historic Society, but there's also around that
time Ms. Paulis of the HPRB nade exactly these
comment s about these plans to M. Davis.

I n ot her words, he has had, you know, that
amount of tinme to address these HPRB i ssues and he has
not done so. In other words, requesting further tine
seens, you know, pointless and he has wasted this nmuch
time and there is no need to waste further tinme. And
the second question with the parking is that, |
believe, that is sonmething that the DCRA can take up
that there's no need for the BZA to get involved at

all. 1It's a question of two inches per parking spot

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

48

or sonething like that.

CHAlI RPERSON CRI FFI S: I"'m not clear on
that. Wat issue is the parking that you' re stating
her e?

MR, POHL: OCh, well, he nentions that
there is the i ssue of parking, which we neighbors are
gui te concerned about.

CHAI RPERSON GRI FFI' S:  Yes.

MR, POHL: If there are suddenly nine
condos there, then that would increase dramatically
t he nunber of cars. Currently the lot width that he
has woul d support only one car per |ot, because it's
actually a nonconformng |ot. It's 17.8 feet wde
rat her than the expected 18 feet. So therefore, you
could technically only get one car into that and he
wants that to be expanded to two cars, which is, you
know, perfectly acceptable and | believe that that is
sort of wwthininthe rights of the DCRAto all ow that
variance or special exception or whatever it is
called. Sorry, | don't know.

So therefore, neither of these two i ssues
are germane to the BZA variance request and,
therefore, | see no particular reason why we coul dn't
di scuss the application today.

CHAI RPERSON GRI FFI'S:  Okay. |'mnot sure
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| agree with you at all about the understandi ng of
DCRA' s ability.

MR. POHL: Ckay. Sorry.

CHAI RPERSON GRI FFI'S:  For cal cul ating t he
parking. | think you are probably going to -- there
is a 2 percent flexibility allowed for the Zoning
Adm nistrator in review ng.

MR POHL: Onh.

CHAI RPERSON @RI FFI S: And if vyou're
indicating that they could, in fact, utilize that in
order to namke the parking requirenent count, that's
not before wus, but that mght be an interesting
di scussion to have. |I'mnot so sure that it would be
appropriate to do it in that frane. Okay.

MR POHL: Ckay.

CHAlI RPERSON (Rl FFI S: Yes, Ms. Mller,
guestions?

VICE CHAIR M LLER M. Davis, how m ght
a decision from HPRB affect the relief that you are
seeki ng before this Board?

MR DAVIS: Wll, | -- pardon nme?

MR. BOCK: May | answer, M. Davis? M.
Davis' plans for three units requires a front door
entrance to be placed in one of the buildings. | t

really physically is going to be very, very difficult
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to have three units in there without that change. The
other two buildings have that and so if we cannot
convince the Historic Board that this is sonething
that they should approve, | think we'll have to
ret hi nk our whol e request for the variance.

VICE CHAIR M LLER: Thank you.

MR BOCK: You're wel cone.

CHAlI RPERSON CGRI FFI S: Yes, does the ANC
have a comment on that?

MR JARBCE: M. Chairnman, Kenan Jarboe of
the ANC. The ANC does support a short postponenent of
t his. | would draw to the Board's attention that
there are proceedi ngs at ot her agencies, specifically
the Board of Condemation, dealing wth these
particul ar properties. W would support a 30/60 day
period to have HPRB | ook at this, but we woul d ask you
to nove ahead expeditiously so we can do sonething
with these properties.

| would also like to know though, M.
Davis, when he testified in front of the ANC
suggested that he m ght be asking for a variance for
the parking, which I think is what M. Pohl was
tal king about. | heard nothing in his testinony today
saying that he actually was going to ask for that

vari ance. And so | would like to know whether, in
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fact, there is going to be an official filing for an
addi tional variance on this property or not.

CHAI RPERSON CGRI FFI' S: M. Bock, did you
want to address that? M. Davis? Anybody?

MR DAVIS: Actually, may 17?

CHAI RPERSON GRI FFI'S:  Yes, go ahead.

MR. DAVI S: Actually, | spoke to M.
Bailey earlier today to find out what the procedure
woul d be to do that to ask for a variance and she said
that that would be covered here today. In other
words, to have a --

CHAI RPERSON GRI FFI'S:  Sure.

MR. DAVIS: This is another reason why |'m
aski ng to have a postponenent is that we would like to
be able to -- it's ny understanding to file for an
addi tional variance for two parking spots as opposed
to one, the shortness is 2.28 inches in width and we
have sufficient depth.

CHAI RPERSON GRI FFI'S: Right. Ckay.

MR. BOCK: And there is a question in our
mnd internms of the 2 percent variance and the DCRA' s
ability to do that.

CHAI RPERSON GRI FFI'S:  Yes. Fine. kay.
So additional tinme is being sought alsoto clarify the

relief that's required?
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MR DAVIS: Yes. May | make comment on

what M. Pohl said here?

CHAI RPERSON CGRI FFI'S: It depends on which
part.

MR. DAVI S: Well, the part where he is
saying that | had sufficient time with the Historic
Preservation O fice.

CHAI RPERSON GRI FFI'S:  Yes. | don't think
you need to address that.

MR. DAVIS: (kay.

CHAI RPERSON GRI FFI'S: | think the Board is
pretty aware of that. It's not sonmething that you are
required to show. | nean, frankly, it is a matter of
procedure and opinion of what you want to do.
Otentimes you don't conme in and ask for a
post ponenent, because you have proceedi ngs goi ng on.
But with this particular case, there my well be
reason that you want to proceed in that fashion. But
there's no regul atory requi renent that we can hol d you
up to to say you either make it or not. So | think
we're pretty understandi ng of the issues here.

Ckay. Any ot her questions, comments? Let
me hear how the Board would like to proceed. M.
Davis, let's ask you directly. Are you ready to

proceed today? M. Bock?
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MR, BOCK: No, we're not.

CHAI RPERSON GRI FFI'S:  Ckay. And M. Mann
woul d i ke to know why.

MR. BOCK: Well, one of the things is --
well, M. Davis, he has been closer to the activities
with the architect and so nany ot her aspects of this
appl i cation.

MR DAVI S Wwell, as M. Bock has
indicated, there is a question here about whether or
not the Ofice of Historic Preservation is going to
approve these plans. And the key to it is having this
additional front entranceway to one of the three
buildings. And if, in fact, we're not going to be
able to do that, we can't proceed with the request to
have three units in each buil ding.

CHAI RPERSON GRI FFI'S:  Okay. So based on
the proceedings of HPRB it may nute the relief?

MR. DAVIS: Correct.

CHAI RPERSON CGRI FFI S: And you have
indicated also, if | understood you correctly, today
that you need to reassess your self-certified
application to make sure that all relief is being
requested that is required?

MR DAVI S: Yes. You nean, the other

vari ance for the parking? Is that what that -- okay,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

54

yes.

CHAlI RPERSON CRI FFI S: Ckay. M. Mann,
fol |l ow up questions?

BOARD MEMBER MANN:. | was just actually
going to the self-certified application, so |I could
sort of evaluate that. But so if HPRB says no, then
you're going to reevaluate what you want to do and
then, 1 guess, you don't know at this point if you
woul d be seeking relief or not then?

MR, DAVI S: Correct.

BOARD MEMBER MANN: For somet hi ng
different.

MR DAVIS: Correct. Yes, | won't know.
This just cane up, so, | nean, | haven't had a chance
to -- | don't know whether it will or won't until

get the results fromthe Hstoric Ofice, H storic
Preservation O fice.

COW SSI ONER HOOD: M. Chairman, | know
one is not contingent on the other with HPRB, but it
sounds to ne it would save all of us a lot of work if
we just -- | agree with Comm ssioner Jarboe maybe
post poning for 30 or 60 days.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much. Oher comments? Last go-round. ANC

have any additional comments? M. Pohl? Applicant?
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Anyone else that feels like that didn't get a chance
to address?

MR. DALCHER. M. Chairman, | would just
like to support M. Pohl in this. | think we just
consider this a pretty obvious dilatory tactic. M.
Davis is here with counsel. | don't think it's
particularly credible they claimunfamliarity with
the process or anything like that. Thank you.

CHAI RPERSON @RI FFI S: kay. Thank you
very nmuch. W do appreciate that. And we don't take
lightly postponenents or continuances, because it,
frankly, inpacts greatly our schedul e and our schedul e
i s packed, in fact, announced way out into al nost the
summer. As we lose tinme in our schedule, it inpacts
others in the process and we have to then fit this in.

However, we al so need to bal ance the fact
of expeditiousness interns of utilizing our tine that
we are here. | think, at this point, it's probably
appropriate to set this off for a short period of
time, noting that we have addressed pretty clearly, |
think, all the issues and elenents that need to be
addressed when we call this next to a hearing.

Meani ng, | would be very -- it would take
an awmful lot to persuade to continue again or to

post pone again once we set this for a new date. But
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at this time, | think that the appropriateness to get
at | east a read on HPRB, but al so nore inportantly and
| think nore directly to anal yze the relief sought and
to put together a case presentation on that would be
appropri ate.

I"'m going to ask the Ofice of Zoning
staff to help me find new dates for this. W wll go
t hrough peopl e's schedul es. But |et ne al so just nmake
very clear, | don't see at this point that at our new
hearing if HPRB has not made a definitive decision
that that would be a basis for not going ahead with
the zoning relief. | think it's not a bad idea to
wat ch that progress and make great strides in that,
but I think we can do it independently of that.

Thi ngs al ways change. W can hear ot her
di scussions, but | wouldn't anticipate that that woul d
be the direct and the whol e basis.

M. My, M. Bailey, as we | ook way out
onto our schedule, | believe that April is entirely
gone, the first two weeks of May |ook to also. I
think we are in the 16" or the 23" if I'm not
m st aken?

MR. MOY: Yes, sir. Wth the appeal case
in the afternoon of the 16'", staff would suggest

probably the 23 in the afternoon if you want to
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carry over the fourth case.

CHAI RPERSON GRI FFI'S: Wow.

MR MOY: If those two days are
unaccept abl e, M. Chai rman, we have got June the 13'"
in the afternoon.

CHAlI RPERSON GRI FFI S: Oh, ny gosh. All
right. Well, we do have serious difficulties with
this. Yes, |I'mabsolutely mstaken. It would be an
inpossibility to do it on the 16'". The 23'® we coul d
possi bly call the case at around 7:30 in the evening,
which |I'm sure none of you want to do, because you
woul d have to be here at 1:00 and sit through it for
seven hours.

In all seriousness, | think we're | ooking
at -- M. My, we're actually | ooking at closer to the
27'", aren't we, of June?

MR MOY: The June 20'.

CHAI RPERSON CGRI FFI'S: How are the dates
for the applicant, M. Davis, M. Bock, the 20" or
the 27'" of June?

MR BOCK: Make it work.

MR MOY: That could work.

CHAI RPERSON GRI FFI'S: M. Pohl ?

MR POHL: | won't be here.

CHAI RPERSON (Rl FFI S: Can you be on a
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m ke? Your concern is just pushing it off that far.

MR. POHL: Exactly. | think that that --
| nean, as --

CHAI RPERSON GRI FFI' S:  What harmdo you see
as happening in that?

MR POHL: Ckay. Well, frankly, by that
time it will be very difficult to begin any sort of
construction work on the buildings this year.

CHAI RPERSON GRI FFI'S:  Wiy?

MR, POHL: Because by that tine every
construction worker in the greater Wshington area
wi |l be worKking.

CHAI RPERSON GRI FFI' S: Yes.

MR, POHL: I mean, | have tried to get
peopl e.

CHAI RPERSON GRI FFI S: Well, they are
wor ki ng now.

MR POHL: So, | nean, even now woul d be

difficult. No, | agree.

CHAlI RPERSON GRI FFI' S: Yes.

MR POHL: But, | nean, if it is --

CHAI RPERSON GRI FFI'S:  No, | think | ack of
timeis -- yes, it doesn't get anything done. | agree
wi th you there.

MR. POHL: Right. And, | nean, you know,
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this has been going on for Iong enough. | really --
| nean, as | said, | nmean, you know, as Comm ssi oner
Jarboe said, 30 to 60 days is an acceptable limt, but
four months is really pushing things.

MR MOY: M. Chairnman?

CHAI RPERSON GRI FFI'S:  Yes?

MR MOY: If | may, staff has indicated to
me that there is possibly the afternoon of April the
11'", which | have overl ooked.

CHAI RPERSON GRI FFI'S:  The afternoon?

MR MOY: W have one case in the
afternoon that begins at 1:00.

CHAlI RPERSON GRI FFI' S: Yes.

MR MOY: Which is a continued case, which
| believe the Board has not heard yet.

CHAlI RPERSON GRI FFI' S: Yes.

MR MOY: So this is a possibility.

CHAI RPERSON GRIFFIS: | think there is a
reason why that has the whole afternoon. | don't
know. Yes, | would be a little concerned with doing

it then. M. Mller?

VICE CHAIR M LLER Just while we're
| ooking at dates, | just wanted to followup with M.
Pohl as to understand what the prejudice or harmto

t he abutti ng nei ghbors woul d be for construction to be
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del ayed. What kind of construction are you
antici pati ng bei ng del ayed?

MR POHL: Onh, | nean, it's nore that, |
mean, these buildings have been unoccupied for 20
years and have been falling apart in that tinme and are
a serious eyesore to the nei ghborhood, and t he sooner
that that can be renedied, the better. That's all.

CHAI RPERSON GRI FFI'S: | ' msure everyoneis
in agreement with that. | don't disagree, which is
one of the reasons why postponenents and reschedul i ng
are so difficult. Board Menbers, M. My and M.
Bai |l ey, what is May 9'", the afternoon?

MS. BAILEY: M. Chairman, May 9'" in the
afternoon is a possibility because the cases have not
been formally announced for that date as yet.

CHAI RPERSON GRIFFIS: | think we should
put it on the 9'", unless there is any difficulty with
t hat . Let me ask the applicant if they have any
schedul i ng probl ens on the 9'"

MR. DAVIS: Yes. Unfortunately, that is
t he date of the Christening of the new baby that we're
goi ng to have.

MRS. DAVIS: Yes, we're out of town for
our Christening for our baby in Gapeville.

MR. DAVIS: Pittsburgh.
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CHAI RPERSON @RI FFI S: | ndeed. Ckay.

There was sonet hi ng worki ng agai nst that date on its
own, but that would seal it. OCkay. Let's do it then.
The only tinme -- in all fairness actually for
everybody, in order not to squeeze you in, and | kid,
but there are a few afternoons that we probably
woul dn't call this and have had you sat down here for
ni ne straight hours and then there would be no shape
to make good case presentations.

Let's go and revisit then again the June
dates and | think | was saying the 20'" and the 27'".
I's that correct? Wich one?

MRS. DAVIS: Either one.

MR DAVIS: Either one, M. Chairman.

CHAI RPERSON GRI FFI'S: M. Pohl ?

MR POHL: \Wenever we can.

CHAI RPERSON GRI FFI'S: ANC?

MR BOCK: 20'" woul d be preferred.

CHAI RPERSON GRI FFI'S:  Pardon ne?

MR BOCK: 20'" woul d be preferred.

CHAlI RPERSON CRI FFI' S: Excel | ent. we' ||
set that on the afternoon of the 20'". Good. This
will be the first case in the afternoon. W'l cal
it as scheduled at 1:00, public hearing. It will be

here, of course, on the 20'" of June 2006. No ot her
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addi ti onal announcenent will be going out regarding
this.

It should be absolutely clear before you
| eave that anything submtted into the record by the
applicant or the parties or the ANC, which is a party
inthis case, that will need to gointo the record, it
woul d al so need to be served on everybody else. So if
you make one copy for the record or 15 or whatever is
required, you're making two others for the others.
Okay. So just be sure before you go that you exchange
however you want to be served to nmake it, you know,
efficient and effective.

| woul d al so ask, rather advi se before you
| eave, the record will be back out in the Ofice of
Zoni ng probably shortly, that you just take a | ook at
it while you're here or, at sonme point, reviewwhat is
already in the record. | don't want to conme next in
June and say how conme | never saw that or didn't know
it was there. W have the base record that is being
created already. Mre is obviously going to cone in.
Take the tinme to take a look at it and we'll go from
t here.

| would also ask M. Pohl and others if
you would just, essentially, spread the word of your

ot her nei ghbors, of those that put in an application
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for party status. You might want to coordinate with
them noting that they are not comng in June as
parties, but obviously are able to join yours if
needed.

Have ot hers cone? Well, there it is. W
are then set for June. Let nme take | ast questions of
procedure or clarifications by anyone. Yes?

M5. OPPER-VEINER: Yes. | cane in |ate.
| applied to becone a party --

CHAI RPERSON GRI FFI'S: | ndeed.

M5. OPPER-VEI NER. -- nonths ago.

CHAI RPERSON GRI FFI'S: | ndeed.

M5. OPPER-VEI NER: And | was just del ayed
today. | don't know what that neans for ne.

CHAI RPERSON GRI FFI'S:  Way don't you have
a quick seat at the table, if someone would give up
the chair and mcrophone, and | would have you
i ntroduce yoursel f.

M5. OPPER- VEI NER: Yes, thank you, M.
Giffis. M nanme is Ellen Opper-Winer and | reside
and own a hone at 223 10'" Street, S. E

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much, and we had di scussed your request for
party status, Exhibit No. 21. W have had nine

requests for party status. W have gone through each
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one of those.

What we have done is established a single
party in opposition and we have asked for those
present if they would join as we have found that al
the el enments that are being brought up in opposition
were simlar, if not identical, and in order for ease
and also in order for us to approve, so we have |eft
it at that. Those five people that are here are
constituting those present, a single party in
opposition, and, as | said, we would encourage you to
coordinate and comunicate with them as we cone
forward

There was a request for a continuance of
this based on a couple of issues. W have granted
t hat by consensus of the Board and established this to
be called in June on the 20'" at 1:00.

M5. OPPER- VEI NER:  Very good. | apol ogi ze
for being late and | will be happy to work closely
wi th ny nei ghbors.

CHAI RPERSON GRI FFI' S:  Excel | ent.

M5. OPPER- VEEI NER.  Thank you.

CHAI RPERSON CGRI FFI' S:  Thank you very much.
We appreciate that. Very well. Anything else? Any
other clarifications of procedures?

MS. MONRCE: Geof f? Excuse nme, M.
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Chai r man.
CHAI RPERSON GRI FFI'S: Yes?
M5. MONRCE: | should be nore efficient.
CHAlI RPERSON CGRI FFI'S:  >Fromour attorney.
M5. MONRCE: Ms. Bail ey just pointed out
tome -- | just want to say if the relief changes or

this needs to be readvertised, there is enough tine
but we need the tinme, the 40 days, in order to
readverti se ahead of tinme and so everybody shoul d be
aware of that.

CHAI RPERSON @RI FFI S: Wll, it's an
interesting point. W do have a variance adverti sed.

M5. MONRCE: | know.

CHAI RPERSON GRIFFI'S:  If the relief --

M5. MONRCE: Changes in --

CHAI RPERSON GRI FFI'S: And | will just nake
a statenent for clarification. |If the relief was to
be anended, if the application was to be anended to an
addi tional variance, the Board has held that that
doesn't necessarily require readverti sing.

However, it is pretty inportant to
understand, obviously, iif you're anending your
application, changing it, that you're going to be
putting that into the record as quickly as possible.

That going into the record is going to be served on
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the parties and the ANC. So unless, Ms. Mnroe, you
t hink that additional --

M5. MONROE: The thing is |I don't know.
That's the only reason | brought it up. 1t depends on
how t hey change their application or if they change
the entire thing. You know, it depends on what
happens.

CHAI RPERSON GRI FFI'S:  Okay.

M5. MONROE: W just have to be aware that
it mght have to be readverti sed.

CHAI RPERSON GRI FFI'S:  Good. M. Bock,
will give you sonme words of advice. Cbviously, you're
going to be serving everyone that is involved, but if
it was anended, for instance, for a parking variance,
you may want to take sone undue caution and just
repost. I'mnot sure a mailing would be required as
that is nuch is over, but repost it with the date.

We'l|l | eave that to your discretion, so we
won't have that as an issue when we cone back, but
it's obviously pretty clear. W don't need to spend
a lot of time with the boardroomfilled with people
wonderi ng why they didn't know what was happeni ng.

kay. Anything else? Cdarifications of
procedures? Excellent. Thank you all very nuch. W

do appreciate you taking the time to get us this far
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and we | ook forward to seeing you in the sunmer.

MR. BOCK: Thank you, M. Chairnman.

CHAI RPERSON GRI FFI S: Let's nove ahead
then to the next case for this norning.

MS. BAILEY: CQops, sorry. o across the
hall and there is a glass door there and she can
confirm Ckay. M. Chairman, are you ready for the
next case? Yes, sir.

Application No. 17428 of Mja Rasheed
Kuunmba Learning Center, pursuant to 11 DCVMR section
3104.1, for a special exception to allow a child
devel opnment center. It's advertised at 38, but we
understand that it's for 40 children, infants through
12 years and 10 staff. [It's under section 205 and t he
property is zoned R-4. It's located at 3328-3330
Martin Luther King, Jr. Avenue, S.E, Square 5978,
Lots 1036 and 1037.

CHAI RPERSON GRI FFI'S:  Good nor ni ng.

M5. RASHEED: Good nor ni ng.

CHAI RPERSON GRI FFI S: If you wouldn't
m nd, just state your nane and address for the record.

V5. RASHEED: Maj a Rasheed, 3332 Martin
Lut her King, Jr. Avenue, S.E., Washington, D.C.

CHAI RPERSON GRI FFI S: Excellent. Thank

you very nuch. W had one prelimnary matter and t hat
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was the posting. | understand that you didn't realize
it needed to be posted, but you then had posted it on
the 17'". That was Friday. |s that correct?

MS. RASHEED: Yes.

CHAI RPERSON GRI FFI'S:  Okay. Ms. Bail ey,
you coul d assist me with this also. The mailings went
out. Is that correct?

MS. BAILEY: Yes.

CHAI RPERSON GRI FFI'S:  Okay.

MS. BAILEY: W don't have the affidavits.

CHAI RPERSON GRI FFI S: Do you have the
affidavit of posting with you?

MS. RASHEED: Yes.

CHAlI RPERSON CRI FFI S: Ckay. W'l put
that in the record then. M. Bailey will be back down
shortly after she hands this out and you can put it
down on that. Ckay.

O course, the posting of the property is
one of the nost inportant aspects of announcing. It's
where the majority of people in every nei ghborhood in
the city notice that sonething is happening and then
read that notice, and that is what gets themto put
input into this public hearing or not.

Can you assist the Board just in

under standing how the public did get notice then or
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how we should not set this off to have it posted for
t he proper amount of tinme?

M5. RASHEED: Ckay. Prior to that,
everyone received notices from the Departnment of
Zoning interns of letting themknow that the hearing
was going to be today. |In addition to that, an ANC
neeting was held to also reiterate that particul ar
date where a lot of the residents were present, at
that time, as well.

CHAI RPERSON GRI FFI S: Excel | ent. kay.
And ANC-8C is represented today? |Is the ANC nenber
here? W'IlIl assunme that it was publicly noticed for
the ANC neeting also and you were present at the
nmeet i ng.

MS. RASHEED: Yes.

CHAI RPERSON GRIFFIS: Is that correct?

MS. RASHEED: Yes, | have a letter here
and you should have a letter that was submtted by
t hem

CHAlI RPERSON GRI FFI' S: Yes.

M5. RASHEED:. |If not, | have a copy here.

CHAI RPERSON GRI FFI'S:  No, we do.

MS. RASHEED: Ckay.

CHAI RPERSON GRI FFI'S: 1t's Exhi bit No. 26.

kay. O her questions? Board Menmbers? M. Mller?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

70
VICE CHAIR MLLER. | was just wondering

about how many residents were at the neeting.

M5. RASHEED: | woul d assunme nmaybe about
25.

VICE CHAIR M LLER: Ckay. Thank you.

CHAI RPERSON GRI FFI'S:  Ckay. Any concern
to continue with the case? Going to waive our
requi renents of posting on this and nove ahead? Very
well. | will take it as a consensus of the Board.
Let's nove ahead then into the case itself. We'll
turn it over to you.

M5. BELL: We're in opposition.

CHAI RPERSON GRIFFI'S:  |I'm sorry?
M5. BELL: | said we're in opposition.
CHAI RPERSON  CRI FFI S: Per sons in

opposi tion?

M5. BELL: Yes.

CHAlI RPERSON (Rl FFI S: Ckay. Good. It
won't be lost onnme. | will call you up as soon as we
get through the case presentation, Governnent reports
and then we'll get sone testinony. Ckay.

M5. RASHEED: Gkay. Wat | amrequesting
is an additional 10 children. | currently run a
| earning center for infants through 12 years-ol d.

also own the properties nentioned. W have one
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occupied <classroom that is fully equipped to
accommodat e the chil dren.

We're also licensed by the Departnent of
Health. W' re also partners with the Ofice of Early
Chi | dhood Educati on who has al so cone in and | ooked at
the roomand are very anxiously waiting for us to be
able to serve this very needed popul ati on.

In lieu of time, because | know that the
superintendent has to get back to his job, | don't
knowif this is okay at this tinme, but due to the fact
that | do have sonme opposition, | would |i ke him what
| " massum ng that the oppositionis going to be about,
to speak to that so | can allow himto go back to his
duti es.

CHAI RPERSON GRI FFI'S: Sure.

M5. RASHEED: |[|f that could be permtted.

CHAI RPERSON GRI FFI S: Sure. | think we
can do that.

V5. RASHEED: Ckay. W net basically
because of the conplaint fromthe opposition that |'m
assumng that they are bringing up at this tinme. Due
to the fact that | have cleaned up the area in that
parti cul ar nei ghborhood, | have only done things to
enhance t he nei ghborhood in terns of the business and

this is howwe nmet, and just to state that the Deputy
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Chi ef and al so the Deputy has conme out to the site.
We have worked together in terns of the
curriculumthat we provide for the children where they
have col | aborated with us on a | ot of issues. But due
to the conplaint, I would like for himto speak to

that at this tine and |l et hi mget back to his duties,

if I may.

CHAI RPERSON GRI FFI'S:  Sure.

MS. RASHEED: Ckay.

| NSPECTOR CARTER: Yes. Good norning. M
name is inspector, not superintendent, |nspector

Carter from the Departnment of Public Wrks. And |
t hi nk what she i s speaking on woul d be cal | ed Hel pi ng
Hands Program W have got together with her on
several occasions to hel p her beautify the I ocation in
there, and I think it was an excellent, outstanding
job fromthe kids and from her and that is what |'m
here to do, support her on that.

CHAI RPERSON @RI FFI S: Ckay. Let ne
understand. You're an inspector with the Departnent
of Public Works?

| NSPECTOR CARTER: The Departnment of
Publ i c Works.

CHAI RPERSON GRI FFI'S: Okay. And this is

part of your geographic area of responsibility?
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| NSPECTOR CARTER: Yes, to try to help

her, help people in the Ward 8 area, to hel p beautify
t he area.

CHAI RPERSON GRI FFI S: kay. Excel | ent.
Questions?

VICE CHAIR MLLER |I'msorry. | mssed
the main point though. You hel ped her beautify the
out si de of her buil di ng?

| NSPECTOR CARTER: The public space area.

VICE CHAIR M LLER. And what did you do?

| NSPECTOR CARTER:  Well, we -- | supplied
her with tools to help the kids, showthe kids howto
rake and, you know, how to use broons and things |ike
that, help planting of grass. Wll, that's sonething
we're going to do later.

M5. RASHEED: There is sone property that
i s adj acent to where we are, which | now own now, that
| didn't in the beginning of the application, whichis
public property that is associated with the conpl ex
where it's | ocat ed.

And it was unkenpt for many years and
after | obtained the property on the end, which is
adj acent to the two properties in question here today,
| cleaned up the area where we cut down trees. we had

removed broken bottl es and gl ass and everything. And
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so his departnment cane out with the trucks and
everything and they assisted us in terns of cleaning
that area up as well

So | just wanted himto speak to that. |
am just assumng and anticipating that that is going
to be an issue with the opposition. Ckay.

COWM SSI ONER HOOD: M. Chairman, just a
clarification.

CHAlI RPERSON GRI FFI' S: Yes.

COM SSI ONER HOCOD:  It's an issue, the age
of the kids that were hel ping do this? Is that the --
you | ost ne.

M5. RASHEED: Well, the conpl ai nt was t hat
| had -- the drawi ngs are here where | have put sone
stonework in the front. We pl anted nuns. We had
punpkins for the punpkin patch on the front. W
cl eaned up the area. So the conplaint was t hey want ed

to clean up the area instead of nyself and --

COWM SSI ONER HOCD: Wl |, let ne just ask
t his.

V5. RASHEED: And they called himas a
conplaint, the fact that | had started the

beauti fication program
COWMM SSI ONER HOOD: Wl |, this may not be

all and I'"m just curious, because | think the kids
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that you have, the infants to 12 year-old --

MS. RASHEED: Yes.

COVMM SSI ONER  HOOD: It's in the report.
What age did you start the kids, showi ng them how to
rake? 1'mjust curious. This probably has nothing to
do with the case, but I'm just curious. Wat age?
Were they 6 years-old or what age did you start?

| NSPECTOR CARTER: Pretty nuch 6 and
under .

COW SSI ONER HOOD: 6 and under?

| NSPECTOR CARTER Wl |, we had --

M5. RASHEED: Well, it was the preschool
class that came out.

COWMM SSI ONER HOOD: That's getting started
early. That's good. kay.

MS. RASHEED: Yes.

| NSPECTOR CARTER Wl l, that's with the
Hel pi ng Hands that we do in Ward 8, the Hel pi ng Hands.
W conme out and try to teach kids a new thing,
probably never used a rake before, but we have little
children tools that we brought out.

COWM SSI ONER HOCD:  Ckay.

M5. RASHEED: And everybody had little
garden gloves and everything, so it was an activity

that was part of our curriculumfor that nonth.
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COWM SSI ONER HOOD:  CGkay. Thank you.

CHAI RPERSON GRIFFIS:  Ckay.  Anything

el se?

VICE CHAIR M LLER | just want to
understand it. It was public space and now is your
property or it's still public space?

V5. RASHEED: Well, | own the property

right next to the public space.

VICE CHAIR M LLER  Ckay.

MS. RASHEED: kay. So we cl eaned up the
area and right on the other side of us is a National
Children's Center. So it was an eyesore to both of
us, but it was difficult for me to get in and do
anyt hi ng because of the resi dents who previously owed
that property. So once | obtained that property, |
cl eaned up the alleys and everything and all of the
property on the side of it.

VICE CHAIR M LLER: Ckay. Thank you.

MS. RASHEED: Ckay.

CHAI RPERSON CGRI FFI' S:  Good. Anything el se
fromthe Board? It seens like, well, we nmay need --
well, there it is. | think we have enough. W have
sonme opposition notes that don't address that, but
rat her specifically the changes you made to t he house,

t he physi cal changes, but | think we'll get to that as
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we hear further testinony.

M5. RASHEED: Ckay.

CHAI RPERSON GRI FFI'S:  Very well. |If there
is nothing further for the I nspector, | think we could
send you back to your good duties of keeping our
common and public spaces clean and wel | -t ended.

| NSPECTOR CARTER: | thank you

CHAI RPERSON GRI FFI'S: I ndeed. Thank you
very much. Very well. Let's nove ahead then to the
actual section 205 requirenents for the increased
enrol I ment and staff for the facility.

M5. RASHEED:. Okay. Well, we're asking
for just an additional 10 children and, mnd you
there's two buildings conbined into one. The
additional staff will be needed for the particul ar age
group that we'll be dealing with, and that is why the
request was set up like that. The ratios for the
smal ler children require nore staff in the classroom
and the classroom for the ratios for the older
children is |ess.

So not knowi ng what that nunber woul d be,
it's based on the demand of the area and that is how
we woul d make our eval uation. So that was a safe
nunmber for us to work with.

CHAI RPERSON Rl FFI S: Ckay. A quick
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background question. You originally had a Certificate
of QOccupancy for 15 children. Then you acquired an
adj acent townhouse and got a Certificate of Gccupancy
for that one al so.

MS. RASHEED: Yes.

CHAI RPERSON GRIFFI'S: Is that correct?

MS. RASHEED: Yes.

CHAI RPERSON GRI FFI'S:  And was there ever

atime where you got a special exception for the 15 or

307

MS. RASHEED: No.

CHAI RPERSON GRI FFI'S:  Okay.

MS. RASHEED: It was in the nunber that is
allowed outright. You are allowed in a residentia

area 15 per househol d.

CHAI RPERSON GRI FFI'S: Okay. Very well
Anything el se you wanted to address? Let's address
t he drop-off and pi ckup.

MS. RASHEED: Ckay.

CHAI RPERSON GRIFFI'S: O fice of Planning
has talked a little bit about that. Do you want to
just describe to us or do you have any phot ographs or
docunentation that shows how that is done or being
proposed to be done?

M5. RASHEED: Ckay. It's in the report
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fromthe Ofice of Planning in terns of the rear, and
| also submtted a diagramto your office show ng how
that would take place. 1It's going to work even nore
effective than when | first submtted it. Because |
own the property that is on the end now, where we are
there is not any traffic that we really have to worry
about in ternms of our parents or our staff entering
that alley.

The issue of having additional space has
now been renedi ed. Because we have the younger
children's parents to address comng to the back, we
have staff to neet them and to nmake sure that they
enter and it's a safer issue for them And this wll
allow for the 10 additional children to not take up
any nore of the space that we previously had.

CHAI RPERSON GRI FFI'S:  Okay. M. Etherly?

BOARD MEMBER ETHERLY: Thank you very
much, M. Chair. Very, very quickly and we'll
probably get into this when we get to the Ofice of
Planning's report, but they have provided sonme very
hel pful overhead photos which give a very nice | ayout
of the imredi ate area, which I have sone famliarity
wi th because, as ny col |l eagues know, | never m ss an
opportunity to highlight the fact that I'ma graduate

of Ballou Senior H gh School.
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M5. RASHEED: Ch, okay.

BOARD MEMBER ETHERLY: So I'm very
famliar with you, but that has nothing to do with the
i medi ate case at hand. Let ne deal first with the
area that is designated for your pickup and drop-off
where the 15 m nute parking signs are | ocated.

Could vyou note exactly where that
particular area is situated, in front of which
property?

M5. RASHEED: 3328 and it goes over just
alittle bit into 3330.

BOARD MEMBER ETHERLY: Ckay. So --

M5. RASHEED: But | now own 3332.

BOARD MEMBER ETHERLY: Got cha.

MS. RASHEED: So we use all of that
par ki ng.

BOARD MEMBER ETHERLY: Ckay.

MS. RASHEED: And for the front.

BOARD MEMBER ETHERLY: Have you had any
di scussions with DPW |I'm sorry, wth DDOT about
extending that space officially in ternms of the
si ghage?

MS. RASHEED: Not as -- not yet.

BOARD MEMBER ETHERLY: But once again it

could --
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MS. RASHEED:. But, yes, it wouldreally --

yes, it would be hel pful.

BOARD MEMBER ETHERLY: Ckay.

MS. RASHEED: Um hum

BOARD MEMBER ETHERLY: Coul d you hel p ne
understand how does traffic access that alleyway to
the rear of the property?

MS. RASHEED: It's off of 4'", I think 4"
and Savannah Street.

BOARD MEMBER ETHERLY: Ckay. So let's
say, for exanple, if you're comng either direction
fromMartin Luther King, let's say you're com ng from
the direction of -- | guess it would be Ml col m X and
you're com ng towards your site, you would turn |eft
on 4'" Street?

M5. RASHEED: Yes, you have to turn on,
yes, each side street.

BOARD MEMBER ETHERLY: Ckay.

MS. RASHEED: And cone down in the back.
Nat i onal Children's Center has the sanme entranceway i n
t he back. Then you have to cone around and you
woul dn't have to pass any other cars because those
t hree houses that | have are at the end, so it's sort
of like enclosed with the public area that it was --

that | had discussed about, where we had cl eaned up.
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So it's a grassy area and trees. They are the sane
type that are on the National Children's Center
gr ounds.

BOARD MEMBER ETHERLY: Ckay.

M5. RASHEED: So it's consistent in terns
of the way it | ooks.

BOARD MEMBER ETHERLY: But what you're
proposing nowis you would Iike to continue with your
pi ckup and drop-off happening in the front of the
bui |l di ng, correct?

MS. RASHEED: No. | would |ike to have --
| think what we have worked out with what woul d work
for us better is to have sonme of our pickup in the
rear to mnimze any traffic that we may have with the
anticipation of the extra 10 children.

BOARD MEMBER ETHERLY: Ckay.

M5. RASHEED: So we have already started
wor ki ng on that.

BOARD MEMBER ETHERLY: GCkay. So you would
be directing all of your traffic, all of your parent
pi ckup and drop-off, to the rear or a portion of it?

MS. RASHEED: At least half, at |[east
hal f.

BOARD MEMBER ETHERLY: At |east half of
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MS. RASHEED: Right.

BOARD MEMBER ETHERLY: Gkay. Do you have
a sense of, let's just say roughly speaking, the
per cent age of your clientele that are dropped off and
pi cked up by vehicles or, | mean, say for exanple
woul d you say that 50 percent of your famlies wal k?

M5. RASHEED: | would say about 50
per cent .

BOARD MEMBER ETHERLY: Ckay. Ckay.

VB. RASHEED: Some use public
transportation and sone drive.

BOARD MEMBER ETHERLY: Okay. And there
was a reference to sone of the Metrobus traffic, which
| knowis frequent along the Martin Lut her King Avenue
corridor.

s there a bus stop in close proximty to
your | ocation?

M5. RASHEED: |It's right across the alley
fromthe public part, fromthe public area, then you
have a driveway and then there is the bus stop which
is located near National Children's Center.

BOARD MEMBER ETHERLY: Ckay.

M5. RASHEED: So it's a sidewalk that's
right there. You just cone straight down the

si dewal k.
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BOARD MEMBER ETHERLY: Ckay. And | think

that covers it. Thank you very nuch

M5. RASHEED: Ckay.

BOARD MEMBER ETHERLY: Thank you, M.
Chai r.

MS. RASHEED: Thank you.

CHAI RPERSON GRI FFI'S: Thank you. O her
guestions?

BOARD MEMBER MANN: Yes. How are you
using the property at 33327

M5. RASHEED: That is ny residence.

BOARD MEMBER MANN:  Ckay. But what was
the -- | guess | don't understand then the
rel ati onshi p between your residence and the drop-off
area in back. You said that owning the property in
t he back would help you with the drop-off?

MS. RASHEED: Yes, because, okay, you have
3328. Then next to that is 3330 which you have the
information about. Now, | own 3332. So it gives ne
addi tional space if needed even for the drop-off,
because that is -- when you conme through, I own all of
those properties so there is nothing el se there but
ne. So it gives us a little bit nore additiona
space.

It's al so because | have cleaned up the
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public area, once you drop off, you can cone through
the rear or you can cone through the front wthout
havi ng your car in the front.

CHAI RPERSON GRI FFI'S:  So | et ne fol | ow up,
M. Mann. Are you still proposing to have drop-offs
in front on the street?

MS. RASHEED: Yes.

CHAI RPERSON GRI FFI'S:  Gkay. Even though
you're aware, | believe, Ofice of Planning was
i ndicating that all drop-off and pi ckup shoul d be from
the alley?

MS. RASHEED: Ckay.

CHAl RPERSON Rl FFI S: Are you aware of
t hat ?

V5. RASHEED: So that's all. kay.
What ever. W coul d accommpdate that.

CHAI RPERSON GRI FFI'S:  Well, | don't know
if you can. So tell ne. [|I'm not understandi ng how
the alley system works.

MS. RASHEED: Ckay.

CHAI RPERSON GRI FFI'S:  You have to enter in
the street behind the property, is that correct, nore
towards the high school? |Is there one entrance into
t hat ?

V5. RASHEED: No, it's not near a high
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school. It's near -- all of it is residential area
that you have to --

CHAI RPERSON CGRI FFI'S:  No, no, | understand
t hat .

MS. RASHEED: Ckay.

CHAI RPERSON  GRI FFI S: There is one

entrance or there's two entrances into the alley,

correct?

MS. RASHEED: Yes.

CHAI RPERSON GRI FFI'S: Al off of the same
street.

MS. RASHEED: Yes.

CHAI RPERSON GRI FFI'S:  Which is the street
north of MLK. Is that correct?

MS. RASHEED: Yes.

CHAI RPERSON GRI FFI'S:  Okay. So you cone
in fromthat side. Wat street is that, M. Etherly?

BOARD MEMBER ETHERLY: 4'"

CHAIRPERSON GRIFFIS:  4'".  That's 4'"
Street. Sorry, it's not |abeled here on the aerial.
So 4'" Street. So you cone in from4'™" Street and you
conme in and you woul d conceivably drive around. You
woul d pass by four other townhouses there and their
par ki ng and then you would drop off.

MS. RASHEED: Make a left.
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CHAI RPERSON GRI FFI'S: Wl |, making a left

woul d go right towards 3332, correct?

MS. RASHEED: Um hum

CHAI RPERSON GRI FFI'S: Wi ch i s a dead end.
s that right?

MS. RASHEED: Yes, yes.

CHAI RPERSON GRI FFI'S:  So you can't really
drop off that way. | nean, you can't have these cars
coming in and pulling in because then they are going
to have to back out, right? Mre conceivably is
you're going to conme in, pull around, stop, drop off
and then keep going, right, a nice big loop. Am|
maki ng sense?

MS. RASHEED: Yes, yes.

CHAI RPERSON GRI FFI'S:  So once we get them
in the alley system they are down around 3328. You
actually have to kind of loop alittle bit. Then they
are back in the alley system going back around and
t hen back out on 4'" Street. Is that correct?

MS. RASHEED: Yes.

CHAI RPERSON GRI FFI' S:  (Okay. How nmany cars
do you think? Currently, right now, how many parents
drop of f with autonobil es?

M5. RASHEED: | would say naybe half of

our popul ation right now.
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CHAI RPERSON GRI FFI'S:  So 15 to 177

M5. RASHEED: | will say maybe about 10,
maybe about 10 drop-offs.

CHAI RPERSON GRI FFI'S:  Gkay. And then in
terms of staff, how do you facilitate drop-off and
pi ckup now? Do people drive up, park and wal k their
own children in?

MS. RASHEED: We had sone and then we have
sonme where staff -- well, we have our parents, too,
calling us on cell phones, too, to let us know. Sone
of them we're neeting them out at the gate and
helpingto mnimze the traffic. W sort of watch the
flow so it does not becone congested.

CHAI RPERSON GRI FFI S: kay. So in the
norning, it's a Tuesday norning, you' re about to open
up. You don't really know what the situation is going
to be. You don't have an actual program that you
follow, but rather you adapt to what happens.

MS. RASHEED: Yes, because our program
starts at 7:00.

CHAI RPERSON GRI FFI'S:  Ckay.

M5. RASHEED. So we have a majority of our
peopl e al ready in. So when the heavy traffic area
wi Il be concerned, we don't have a concern because we

of fer norning breakfast and the majority of our people
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are already in.

CHAI RPERSON GRI FFI'S: | see.

M5. RASHEED: So they start coming in at
like 7:00 in the norning.

CHAlI RPERSON CRI FFI S: And what is the
earliest they get there, at 7:007?

MS. RASHEED: 7:00. | can say about 9: 00,
we nmaybe have maybe about five children comng in
about 9:00. Prior to that they are there. W have
the majority of our people already there.

CHAlI RPERSON CRI FFI S: Ckay. Yes, Ms.
Mller?

VICE CHAIR M LLER. So, | nean, you have
a drop-off program that has been in operation for
awhi | e.

MS. RASHEED:. 23 years.

VICE CHAIR M LLER Ckay. |Is nost of it
in the front or all of it in the front right now or
what ?

V5. RASHEED: No. We have inplenented
havi ng t he younger children conme to the back and that
classroomratio is only six children.

VICE CHAIR MLLER So the younger
children that conme to the back, are they driven to the

back?
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MS. RASHEED: They are being assisted

Yes, they are being assisted. And al so, too, because
we have a partnership with National Children's Center,
any of our overflow, we can also use themas well. So
sonme of our people can park over there if they deem
necessary.

Qur parents have been instructed not to
make it congestive, so we never have that problem
because if they see that they are comng in and it's
not conducive for themto conme in at that tine, they
wi Il use National Children's Center and use it as an
alternate rather than have the congestion, because
t hey know that we don't want to cause any traffic or
any noi se problens in the area.

VI CE CHAIR M LLER: So, basically, do cars
first drive to the front and then if it |ooks busy,
they drive to --

MS. RASHEED: Yes.

VICE CHAIR M LLER -- Nat i ona
Chi I dren' s?

MS. RASHEED: Yes.

VICE CHAIR M LLER: And is that behind?

M5. RASHEED: It's right beside ne.

VICE CHAIR M LLER: It's beside you?

M5. RASHEED. Yes.
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VICE CHAIR MLLER. So they are still in

the front. 1Is that correct?

V5. RASHEED: But they have a driveway
right there for you to drive right to the side and
there is parking right there. So all you have to do
is get out and you're right on the sidewal k to wal k
i nto our building.

VI CE CHAIR M LLER. Okay. And who chooses
to drive to the back right now, anybody?

V5. RASHEED: Just the parents of the
younger chil dren.

VICE CHAIR M LLER kay. And that is
wor ki ng out ?

M5. RASHEED: Yes, it's working out great.

VICE CHAIR M LLER Vell, so Ofice of
Pl anni ng has suggested that all drop-off and pickups
nove to the rear.

MS. RASHEED: Ckay.

VICE CHAIR M LLER: But in your opinion,
how woul d you think the additional cars would best be
accommodat ed?

M5. RASHEED: | woul d t ake t he suggesti on,
because with the anticipated 10 nore that we're goi ng
to have, | think that to avoid any problens for the

future, | think that we could work that out.
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| think it's workabl e because we have a
partnership with the National Children's Center. W
use their playground. Vell, it's not their
pl ayground, but we have a partnership with the
pl ayground that we use on the sanme property. So we
really haven't had a problemw th traffic.

VICE CHAIR M LLER So | guess ny concern
is you have a lot of cars right now dropping off in
front and we'll hear from O fice of Planning.

MS. RASHEED: Ckay.

VI CE CHAIR M LLER: But accordingto their
proposal, as | understand it, all those cars woul d now
be routed to the back.

MS. RASHEED: Ckay.

VI CE CHAIR M LLER: Do you see any probl em
with that?

MS. RASHEED: Not because of the tine or
the hours that our children come in. | think that
it's workable and | don't really see a problemwth
that along with our staff cooperating and the parents
cooper ating. And if they see that there is a
situation where we have instructed themin the past
that we have to deal with them waiting on the main
street or whatever, but we will work it out where it's

not congest ed.
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VICE CHAIR M LLER. Do you see a benefit

to having the cars that currently go to the front go
to the back?

M5. RASHEED: In ny opinion, | think it
was wor kable for the front, but if it makes everyone
happy, then we're conducive to doing the back.

VICE CHAIR M LLER. Ckay. Thank you.

MS. RASHEED: Yes.

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

BOARD MEMBER ETHERLY: Very quickly, M.
Chai r.

CHAI RPERSON GRI FFI' S: Yes.

BOARD MEMBER ETHERLY: | just wanted to
cone back to the National Children's Center, the
agreenent that you have with them Do you have
anything in witing regarding that, not that it's
required, but I'mjust kind of curious.

M5. RASHEED: Not today | don't.

BOARD MEMBER ETHERLY: Ckay.

M5. RASHEED: Ckay. W also have a
contingency plan with themif we need to evacuate for
an energency. | didn't bring that, but I can --

BOARD MEMBER ETHERLY: Ckay.

M5. RASHEED: -- let you see that, where

we have to evacuate their children. The playground
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area was built by Kaboom and it went on for -- the
board of directors voted that our center along with
their center, the playground that was donated, be used
for the purpose of our ol der children.

BOARD MEMBER ETHERLY: Ckay.

MS. RASHEED: So --

BOARD MEMBER ETHERLY: Ckay. So with
respect to the agreenment with the National Children's
Center or your understanding with them for parking
pur poses i f you have any overfl owi ssues or needs, you
can direct persons to park in their parking |ot,
correct?

MS. RASHEED: Yes. W also use their
facilities when we have large affairs as well.

BOARD MEMBER ETHERLY: Gkay. Do you have
a sense of, you know, on a nonthly or annual basis,
and once again it doesn't have to be firmnunbers, but
how frequently have you had to take advantage of that
generosity fromthe Children's Center?

M5. RASHEED: Not very often.

BOARD MEMBER ETHERLY: Not very often
okay, but it is there. Based on your experience, does
that parking lot get filled to capacity ever?

MS5. RASHEED: From my popul ation?

BOARD MEMBER ETHERLY: Just in general
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general | y speaki ng.

MS. RASHEED:. No, because they have a | ot
of par ki ng.

BOARD MEMBER ETHERLY: They got a | ot of
spaces there.

MS. RASHEED: Yes.

BOARD MEMBER ETHERLY: (Okay. Excellent.
Thank you very nmuch. | appreciate it.

MS. RASHEED: Um hum

COW SSI ONER HOOD: M. Chai r man?

CHAI RPERSON GRI FFI'S:  Yes, M. Hood.

COW SSI ONER HOOD:  You are a nenber of
the HOA, the Hone Owners Association, right?

MS. RASHEED: The Hone Oaners Associ ation
is really not active at this tine.

COWM SSI ONER HOOD:  But you fall --

M5. RASHEED: But | amaware that -- yes.

COMWM SSIONER HOOD: | don't want to get
intothis nore, but you fall under those gui delines of
t he Home Omners Association's --

MS. RASHEED: Yes.

COW SSI ONER HOOD:  -- constitution and
byl aws?

MS. RASHEED: Yes.

COWM SSI ONER HOOD:  CGkay. Thank you.
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CHAI RPERSON CGRI FFI'S:  Anyt hi ng el se? Any

ot her questions? Anything else you would like to
present ?

V5. RASHEED: | guess in terns of the
reason why | started the business in the first place.
| am a parent of a child with special needs and
wanting to be part of the service delivery process and
seeing the need in the area, that is why | started the
busi ness here. And so | think that | have enhanced
the lives of not only ny son, but also children who
are in the area.

| al so take special needs children, too,
as well and the partnership works out great with the

Nat i onal Children's Center because that 1is the

popul ation that they serve as well. So just giving a
little, you know, background about nyself. 1 amalso
a teacher. |It's a fam|y-based busi ness as well.

And what we're trying to do is just
enhance the lives of other people in the area, too,
and also allowne to be part of nmy son's |ife because,
you know, when you have a special needs child, you
can't always get into the mainstream And so this has
al l oned hi mand nysel f and the community to flourish.

CHAI RPERSON GRI FFI S: Excellent. Thank

you very nuch. A couple of quick then specific
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guestions that fall under 205 just for clarification.
How many children do you have on-site at one tinme?
For instance, if your enrollnment is 40, are they al
there at one tinme?

MS. RASHEED: No. The additional 10 that
|"m asking for, right now we're really |ooking at
before and after school children.

CHAI RPERSON GRI FFI'S: | see.

M5. RASHEED: So the 30 that we have is
the ones that we have right now

CHAlI RPERSON GRI FFI S: Okay. And the 30
that are there now would show up at 7:00 and then
| eave at 3:007?

MS. RASHEED: The majority of our children
are in there before 9:00. W have a policy that you
have to be in before 9:00.

CHAI RPERSON GRI FFI'S: R ght.

M5. RASHEED: Unl ess you have a doctor's
excuse or sonetines an extrene energency, we don't |et
themin. So a lot of times they won't even cone if

they don't have a valid excuse.

CHAl RPERSON GRI FFI'S: | see.
VB. RASHEED: And that is also to
contribute to the traffic flow as well, also to nake

sure the curriculum is carried out in a tinely
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f ashi on.

CHAlI RPERSON Rl FFI S: Ckay. So the 30
woul d be the maxi num you woul d say were --

MS. RASHEED: Yes.

CHAI RPERSON GRI FFI S: -- on-site at one
time? Okay. And you have District trash renoval or
you have comrerci al ?

MS. RASHEED: | have conmerci al

CHAI RPERSON GRIFFI'S:  And it's picked up
in the rear al so?

MS. RASHEED: Yes.

CHAI RPERSON @RI FFI S: And what do you
have, dunpsters or just cans?

M5. RASHEED: W just have cans.

CHAI RPERSON GRI FFI'S:  Ckay. And | know
that the Ofice of Planning went through sone of the
pl ay areas, but you have differing ages all the way up
to 12 years of age. The National Children's Center
play area that you said was built by Kaboom is that
where your ol der kids go to play or outside --

MS. RASHEED: Sonetines we'll -- they have
t he pl ayground, we have the field and we al so have a
pl ayground of our own as well.

CHAI RPERSON GRIFFI'S: (Okay. So there's

t hr ee.
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M5. RASHEED: So we can acconmopdate our
current popul ati on wi thout even using that playground
as wel | .

CHAI RPERSON GRI FFI'S:  So where are those?
| nean, they --

MS. RASHEED:. They are in the rear of the
bui | di ng.

CHAI RPERSON GRI FFI'S:  Okay. So you have
to just wal k across the alley to access those?

V5. RASHEED: Not really in the alley.
They are in the public area where there's the trees.
We just cross. Yes, we cross. W walk there and we
cross over right there on the dirt right there and we
enter into the playground. Coming fromthe front we
don't have to cross the all ey because they are right--
they are right next to us. It may be kind of hard to
see on the diagram but that's the way it's
structured.

CHAI RPERSON GRIFFI'S: Let's get to that.
What diagramare we | ooking at? Yes, | see that, the
O fice of Planning. You indicated you had submtted
in a diagram

M5. RASHEED: Yes, well, a drawi ng from
t he architect.

CHAI RPERSON GRI FFI'S:  >From t he whi ch?
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CHAI RPERSON GRI FFI S: Huh.
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No, not that.
Not this.
No.

Does anyone have

Do you have a copy of it with you?

| don't have it with ne.

Vell, we'll

| ook for that.

BOARD MEMBER MANN: M. Chairnman, can |
ask a coupl e of questions while we're waiting for that
i nformation?

CHAI RPERSON GRI FFI'S:  Yes, please. Very
good.

BOARD MEMBER MANN:  What are your hours of
operation?

MS. RASHEED: From 7:00 to 6:00 and |I'm

also licensed to m dnight.

BOARD MEMBER MANN:

From - -

M5. RASHEED:

So the day programis from

7:00 to 6:00 and if we have any children for the
evening, it would be like from3:00 to 11:00.
BOARD MEMBER MANN: | guess | don't quite

understand the answer. Does that nmean that you're

able to operate until mdnight, but you currently

don't?
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MS. RASHEED: Yes, sir.

BOARD MEMBER MANN:  Ckay. So that is what
you nean by nontraditional child care hours?

MS. RASHEED: Yes.

BOARD MEMBER MANN:  And eveni ng prograns?

MS. RASHEED: Yes.

BOARD MEMBER MANN:  So are you asking for
approval for a particular tinme to operate?

V5. RASHEED: Not necessarily the tineg,
just the nunbers, because we woul d never go over the
nunber all owed at any given tine.

BOARD MEMBER MANN: Ckay. | guess we'l
get to --

CHAI RPERSON GRI FFI' S: Wl |, no, | think we
need to be very specific.

BOARD MEMBER MANN: | was going to say --

CHAI RPERSON CGRI FFI' S:  Section 205 says, as
| know you have read it, there are very specific
t hi ngs t hat we have to make sure that happen, and then
in our order we have to address those.

So what M. Mann is getting directly to,
conceivably if we were to approve this, the order
woul d read sonet hi ng of the center shall operate from
7:00 am to 6:00 ppm It will allowfor infants to

12 year-olds. There will be enrollnment of 40 with,
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you know, five staff. It will be very specific.

MS. RASHEED: Yes.

CHAI RPERSON @RI FFI S: So what he is
actual ly asking you is what is your intent in terns of
progran? |t may not be happeni ng now.

MS. RASHEED: Ckay.

CHAI RPERSON GRIFFI'S:  But if your intent
is that, then we need to address that to see if there
is anything that comes up, because if we approved you
and you -- we could not address it and you woul d not
be allowed to operate beyond the hours that we have
st at ed.

M5. RASHEED: Ckay. Qur current |icense
is from7:00 to 6:00. So | guess | would be asking
then in accordance to what our |license is, but
currently we only serve children now from 7:00 to
6: 00, but our licenseis from7:00 to mdnight. So if
we are allowed -- for the 40 we' re aski ng during those
hour s.

VICECHAIR M LLER: OCh, I"msorry. | just
wanted to junmp in here and just ask you what |icense
are you referring to?

M5. RASHEED: Ch, | have a license from
the Departnment of Consunmer and Regul atory Affairs

Department of Health, for those children.
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VICE CHAIR M LLER. And it says the hours?

M5. RASHEED: It says for the hours from
7:00 to mdnight. That is for -- nontraditional hours
are from like 3:00 to 11:00, because we close at
m dni ght. You have sone 24 hour centers, but | don't
run 24 hours.

VICE CHAIR M LLER: Is that in our record?

MS. RASHEED: Yes.

VICE CHAIR M LLER  The license that has
that on it?

MS. RASHEED: Yes, | submitted that as
wel | .

VICE CHAIR M LLER: Ckay. I'Il look for
it. Wile we're looking for it, let me ask you the
nunber that we were tal king about. 1 think the Chair
was aski ng you about the di fference between the 30 and
the 40 and that how many you woul d have at one tine
max. And you said even though you woul d be seeking
approval for 40, you would only have 30 on-site at one
time. |Is that correct?

MS. RASHEED: Yes, because even with a
nontraditional program you still cannot exceed the
nunber that is allowed on the Cof O Soif it's 30,
if it was 30 in the norning, if some of those maybe

needed to stay until 8:30 or sonething like that, the
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nunmber cannot exceed that anount between all of those
hour s.

VICE CHAIR M LLER | see what you're
sayi ng. kay.

M5. RASHEED: And it's subject to change
based on the denand at the tinme. W may not even have
30 during the day. It nmay be 15. It depends on what
the demand is. W have registration |ike every 1° of
the year, so it pretty much gives us a | ook at what
we're going to be dealing with, but we try to nake
those services available wthout exceeding that
nunber .

BOARD MEMBER MANN: | guess it just becane
alittle bit nore unclear to nme --

MS. RASHEED: Ckay.

BOARD MEMBER MANN:  -- what the maxi mum
enrollment is that you' re asking versus how many wil |
be on-site at any given tine.

M5. RASHEED: COkay. Wat |'m asking for
is 40 and there will be no nore than 40 on-site at any
gi ven tine.

VICE CHAIR M LLER. How many children do
you normally have in the after hours, in the
nontraditional hours between 7:00 and mi dni ght?

M5. RASHEED: Currently, right now we
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don't have any. Normal |y, we may have maybe about
five or |ess.

VICE CHAIR MLLER. And are you seeking
that permssion in this application, as well, or
you're not?

M5. RASHEED: In terns of the hour?

VICE CHAIR MLLER In terns of -- yes.

MS. RASHEED: Yes.

VICE CHAIR M LLER  Ckay.

CHAI RPERSON GRI FFI' S:  What el se? Anyt hi ng
else at this tine? Wy don't we nove on to Ofice of
Planning and go through their report? They have
obvi ously gone and extensively | ooked at this and t hat
may elicit nore questions or further understanding.
A very good norning to you

MR. MOORE: Good norning. Good norning,
M. Chair and Menbers of the Board. | am John Moore
with the Ofice of Planning. W will stand i n support
of the application. There's a couple of
clarifications | have to nake starting with the area
outside of one's private property are conmmon areas,
not public space. That is to be shared by all.

There are only two aspects of the
application that gave the Ofice of Planning sone

concern that we reflected inthe report. It had to do
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wi th drop-off and pickup, that being on Martin Luther
King Avenue. And as | too -- and | nust say that as
| went through the building quite extensively, it
seened to be a very fine operation where there's a |l ot
of little happy kids and that's al ways good.

What gave ne concern, of course, was as |
was wal ki ng through the building, I was able to wal k
fromone building to the other. There is a passageway
cut in. And ny first concern was am | |ooking at a
vari ance here because, in essence, when you took the
wall out and created one facility out of two, |
di scussed it with the applicant already and with the
O fice of Zoning, | thought that the C of O should
have sai d sonething that reflected that. And although
the applicant has it, says she has it, | haven't seen
it yet and haven't been able to get it nyself. So
t hat was of sone concern

Let's focus on the parking first. If you
| ook at the |last photograph in the Ofice of Planning
report, in front of what appears to be, | think, the
National Children's Center, this photograph, right
here, if you |l ook where this bus is parked in here,
right on the public space here, that's a bus shelter.

Martin Luther King Avenue is a major bus

corridor during the a.m and the a.m peak peri ods and
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the arrival periods for the child care center are at
the sane tinme. Now, if you |ook at page 3 of the OP
report, there is --

CHAI RPERSON @RI FFI S: Before we go off
t hat photograph though, and | wunderstand you wote
that in also, do they renobve the parking |lane then
during rush hour?

MR MOORE: No.

CHAI RPERSON GRI FFI'S:  Okay.

MR MOORE: That is the concern, that
there is still a rush hour lane and that would
obstruct traffic in that lane right now. To explain
it alittle bit better, if you |l ook at the photograph
on page 3, it shows the space that she has had, that
is reserved right now.

CHAI RPERSON GRI FFI'S: R ght.

MR,  MOORE: You will see the two signs
that says -- we can't read it. It says 15 mnute
par ki ng. First it does not say for the child care
center. It just says 15 mnute parking, so anybody
could theoretically park there. | discussed it with
t he applicant already. The concern is that it may
work well right now, but we're adding 10 additiona
parents to this |ist.

How many of those parents elected to drive
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and how many el ected to be there at the sane tine, so
as opposed to having one convenient car be able to
park in there for 15 mnutes and go in with the child
and come back out while another parent will cone up
| ater, what is the potential that there be one, two or
three cars there at the sanme tine and how nuch further
does that expand the fact that you' re bl ocki ng t he bus
| ane, which nmeans the bus has to go out into the |eft
or center |lane to get past that area.

| just thought it would work a | ot better,
and | did give this to the Departnment of
Transportation for its analysis and review, and they
concurred. Since there is the availability of
opportunities to access the facility fromthe rear, we
t hought it would be a lot safer just to use the rear
for parking, as opposed to using Martin Luther King
Avenue at all. Those are the only areas of concern
that the Ofice of Planning had.

Now, M. Chair, the only recreation spaces
that we saw are the ones on the phot ograph that shows
as soon as you come out the building, that space in
the backyard is recreation space with a rubberized
surface and sone pl ay equi prent. And across the alley
you can see where the National Children's -- | thought

it was owned by the Children's Center, a nuch | arger
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pl ayground that is basically enclosed totally that she
has al so access to use.

| don't know when and how she do it.
don't know if it's based on how nmany kids go out at
one tine. I think I was told in the norning about
eight go out at one tinme and that is pretty good for
t he backyard. But those are the only two play areas
|  saw. O her than beyond the Children's Center
pl ayground, there is a green space that one could
theoretically have recreation in, no equipnent, just
green space.

CHAI RPERSON GRI FFI S: Excel | ent. kay.
Questions fromthe Board? M. Etherly?

BOARD MEMBER ETHERLY: Thank you very
much, M. Chair. Thank you very nmuch for your report
and, again, for the excellent overhead pictures which
hel p to kind of lay out the context for the area. Let
me be sure | understand what happens in that curb | ane
first.

As is indicated in a nunber of the
pictures, there is parking on that curb | ane. Is that
parking subject to any restrictions either, one,
residential or rush hour related parking restrictions
or can you always park in that curb | ane?

MR. MOORE: The only restriction is rush
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hour .

BOARD MEMBER ETHERLY: Ckay. So
typically, | guess, what is that, 7:007?

MR MOORE: 7:00 to 9:30.

BOARD MEMBER ETHERLY: 7:00 to 9:30, no
parking in that |ane there?

MR MOORE: Yes.

BOARD MEMBER ETHERLY: kay. And so that
is nmeant to be kept clear for traffic, but definitely
of course for bus traffic, as you have indicated.
kay.

Wth respect to the conversations that we
have had and the questions with the applicant about
pi ckup and drop-off, a little side conversation that
you and | had as | tried to make ny way through the
di agramwas under st andi ng t he network of the alleys or
the comon space, if you will, as you go into the
devel opnent .

Did either yourself or the Departnent of
Transportation have any t houghts about a particul ar or
speci fic kind of vehicle novenent setup, if you wll,
for how the pickups and drop-offs should be handl ed?

Because as | look at the overhead, the
next to last picture and the last picture actually

suggest it also, but the next to last picture
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indicates that there appear to be a nunber of
different choices, that if I'm a notorist and [|'m
comng to drop off at the center, there are a nunber
of different ways | can get to the rear of your
property.

And that is probably a good thing. I'm
not suggesting it's a bad thing, but from the
standpoi nt of the other residential functions in the
vicinity of the subject property, | nean, we are
talking of a residential developnent. I'mtrying to
get a sense of whether or not there is a specific
route that mght be the best route here or the main
thing is just getting that traffic off of Martin
Luther King and getting it to the rear. And after
that is done, the Ofice of Planning is fine with it,
however it happens.

MR, MOORE: Cenerally, we just -- we did
consider that there is a through system once you get
into the alley. Once you cone from 4'", onto 4'" off
Martin Luther King, be it you come in left or right,
once you pass the first set of townhouses there, there
is an entrance into the alley at that point.

There i s a second one on the ot her side of
the four houses that the Chair nentioned a little

earlier. So that's two points of access into the
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alley. Now, once you're into the alley system there
are several different through access points by which
you can get out of the alley. You can go back to 4'"
One | believe cones off on Savannah right in back of
Ballou H gh School, but there's at Ileast three
different options you have in terns of getting out.

In terns of now tal king about dispersing
traffic, again, if there's nore than one car to cone
up at the sane tinme, they don't have to use the sane
systemto get out the alleys.

BOARD MEMBER ETHERLY: Ckay.

MR. MOORE: And back onto 4'". W think
it would work pretty well and be a | ot safer.

BOARD MEMBER ETHERLY: Ckay.

MR. MOORE: Than conpetingwithtraffic on
M_K.

BOARD MEMBER ETHERLY: Excellent. Thank
you. Thank you, M. Chair.

COW SSI ONER HOOD:  Well, M. Moore, |et
me just add, if | can piggyback on Board Menber
Etherly's question about the circulation pattern.
Wul d that work better to have a circul ati on pattern,
as opposed to -- and | think that m ght be where you
were going wth somewhat --

BOARD MEMBER ETHERLY: Right. Is there
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one specific pattern that m ght do the best benefit
for the center's purposes and for efficiency' s sake in
terms of bringing traffic in? But |'m not hearing
testinmony that there really is so nmuch traffic com ng
through that it's a problem

M5. RASHEED: No, it's not a problem

BOARD MEMBER ETHERLY: But |I'm just
inviting the question. That's where | was headed.

COW SSI ONER HOOD:  |s that the case? And
it would also work better also for the surrounding
nei ghbor hood, because there is a Hone Owners
Associ ati on whi ch we have to take under consi derati on,
t oo, when you tal k about inpacts.

MR.  MOORE: If you were to choose one
specific pattern in terns of howthis application is
to be approved based on traffic leaving the alley
system what you woul d have to take i nto consi deration
would be, A, again, we're trying to mninze
conpetition and safety on Martin Luther King Avenue.

If you have one established route once
you're on the property in ternms of how you use the
all eys to get out of the property, what happens if the
trash had been picked up at the same tine that a car
conme up?

| mean, when you have options that you can
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use, as opposed to having -- | nust stay here now
because this is ny route out, | think it's a |ot
better if we didn't specify a specific route exiting
the site when there are nore than one option to get
out of the site.

BOARD MEMBER ETHERLY: |If | could foll ow

up, M. Chair, 1'm going to head in a different
direction now and | tend to agree with your point
about the traffic circulation. | think choice is a
good t hi ng.

Let's conme to the hours of operation.
Does the O fice of Planning have any position or any
cause for concern about the extended hours of
operation for that nontraditional time, which |l ' msure
we can all agree is necessary tinme, given the needs
that our conmunities have? But from a section, you
know, from this standpoint, any conments or any
concerns?

MR MOORE: Wen we talked to the
applicant, we thought that the nontraditional hours
was trivial inasmuch as when | asked her if she
actually has students that use that tine period and
she said no. | didn't see any reason to make a huge
issue out of it. | do think that the uni qgueness of

being able to provide child care during those

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

115

nontradi tional hours, if the need arise, could be
advant ageous.

BOARD MEMBER ETHERLY:  Yes.

MR MOORE: | don't see the practical ness
of it, at this point, when you |look at the basic
patterns of work for nost folks in the area. W
basically are a 9:00 to 5:00 society. There are
peopl e who work at ni ght and who may need this kind of
service. However, | don't see where it's going to be
practical in this case for the next few years or so.
| don't see it.

BOARD MEMBER ETHERLY: Ckay.

MR MOORE: It may be. | don't know.

BOARD MEMBER ETHERLY: Thank you. Thank
you, M. Chair.

COW SSI ONER HOOD: M. Chairman, | have
one nore questi on.

CHAI RPERSON GRI FFI' S: Yes.

COW SSI ONER  HOCOD: M . Moore, you
mentioned that with the alley system what you are
proposing to the applicant. Also, you nentioned in
the front where it stands now, you have 15 m nutes,
parking for 15 mnutes. You're not going to do away
with that system are you? Is that still on the table

that 15 mnutes along with the alley proposal?
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And the reason why is because you have
speci al needs. Her testinony, she has special needs
children and sonetinmes it may take them a little
| onger to do certain things, so that still may be a
useful tool with the 15 m nutes parking only. Even
t hough where it stands now, anybody can park there.
But 1'msaying we mght not want to cl ose the door on
t hat avenue, because speci al needs ki ds soneti nes t ake
a little nore tinme, may have nobility issues and
what not .

MR. MOORE: If that space were to stay as
is, | would request that the Board consider, of
course, that the Departnment of Public Wrks, DDOT,
first of all make the sign specific in ternms of who
it's for and it could be for those with special needs.
| believe and you can ask the applicant that children
wi th special needs, her son has got an advantage, he
is already there, may enter through the rear of the
bui | di ng al ready, because there are steps in the front
of the building. 1| didn't -- there is no ranp.

You could ask her if you want to, but I
bel i eve they may al ready cone t hrough the rear of the
building. | have -- | would have no problemin terns
of leaving the space there, |let one space there for

speci al needs, handi cap, however you want to put it.
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| see no reason to get rid of the sign altogether.

COWM SSI ONER  HOQOD: Because |'m just
sinply thinking about nobility issues. And while |
know they probably can use the back, but also that
woul d gi ve t hemanot her mechani smdependi ng upon whi ch
way we go, but I'm sure ny colleagues and | wll
di scuss that.

MR, MOORE: I would have no problem
supporti ng.

CHAI RPERSON GRI FFI'S:  Excel | ent questi on.
Anything else? M. Mller?

VICE CHAIR M LLER M. Moore, the current
operation it's not unsafe for drop-off and pickup in
the front, right?

MR MOORE: | think Metro woul d probably
differ.

VICE CHAIR M LLER  What ?

MR, MOORE: Metro would probably differ.
Again, they would differ with anything that interferes
wi th bus novenent on the curb lane in peak periods.
From the applicant's perspective, to date, she said
she has been in operation there nore than 20 years
with no problens. And nmy response to her was but you
are now addi ng 10 additional children.

VICE CHAIR M LLER  Ri ght.
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MR MOORE: So what's the potential for

i mpact now? | don't knowif it answers your question
or not.

VICE CHAIR M LLER Wwell, kind of. I
mean, it's not |ike DDOT i s suggesting that because of
the Metro bus that those signs shouldn't be there and
there shouldn't be parking there.

MR. MOORE: No, DDOT just said that they
think also the rear should be all access in terns of
par ki ng.

VICE CHAIR MLLER: If cars were to pul
up and it was congested, there already were cars
parked there, would it be natural for themto just go
around and then go to the rear or that a totally
different route that they would be taking to get to
the rear, to get to the alley?

MR MOORE: If it were me, unless | had
been informed and instructed by the operator, if |
pulled up and there was a car already in that one
par ki ng space, | would sinply wait my turn.

VICE CHAIR M LLER: That woul d be faster
t han goi ng around to the back?

MR, MOORE: Ch, | would sinply park behind
that car and take my child in.

VICE CHAIR M LLER:  You woul d park behi nd
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illegally? |Is that what you're saying?

MR.  MOORE: Yes. As opposed to going
around to the alley. | would probably just stop and
wait my turn.

VICE CHAIR M LLER  Ckay.

M5. RASHEED: Can | ask a question? |Is
that proper? GCkay. So in front of 3328, does that
also nmean that the residents who are in the Hone
Owners Association are not supposed to park there
during those peak hours as well? | nean, where does
it end and where does it begin, because it's not
clearly marked.

MR, MOORE: No.

M5. RASHEED: So it's just where |I'm
| ocated or is it all the way up the street?

MR. MOORE: Any mmjor bus route anywhere
inthe city.

MS. RASHEED: Ckay.

MR. MOORE: During the a.m peak peri ods.
You're not supposed to park in the bus lane until
after the p.m period. | nmean, the a.m

MS. RASHEED: So that should nean the
other residents as well who are next to ne?

MR. MOORE: That means anybody.

MS. RASHEED: Ckay.
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MR. MOORE: O her than energency vehi cl es.
M5. RASHEED: Ckay.
MR MOORE: It's not practiced.
M5. RASHEED: Ckay.

COW SSI ONER  HOCOD: Let ne make sure |
under stand sonet hi ng. | keep hearing the other
residents and t he Home Owners Association, but if you
own the property, you are governed by the articles
incorporated in the bylaws, so you' re a nenber. You
are the Home Omners Association. So it's not -- no
split.

V5. RASHEED: Ri ght. That's what |'m
trying to understand.

COW SSI ONER  HOQOD: You all are
homeowners.

MS. RASHEED: Because the street is not
clearly marked where you have little dianonds that |I'm
famliar with where you can't park there. That's not
there. Sol'mtrying to see does that energency route
begin and end where | amor does it go all the way up
the street? That's what nmy question is. So because
there i s another bus stop that will be stopping as you
go past ne, not where I'mlocated. So |I'mtrying to
see how am | interfering and everyone else is not.

CHAI RPERSON Rl FFI S: Ri ght. On the
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public street. You're saying that during the a.m
rush hour tinmes there is no curb side parking.

MR. MOORE: That's anywhere in the city
where there is a bus lane during p.m, a.mor p.m
peaks. There is not supposed to be parking in those
lanes. In this case, whatever part on Martin Luther
King Avenue is used for bus traffic during the a.m
peak woul d come under that definition

CHAI RPERSON GRI FFI'S: Wow.

MR,  MOCRE: Not just in front of her
bui | di ng.

CHAI RPERSON GRI FFI'S:  Right.

COWM SSI ONER HOOD:  So these signs don't
serve a purpose?

MR MOORE: No.

CHAI RPERSON GRIFFIS: At a.m rush.

COWM SSI ONER HOOD:  Okay. So ny point is
off the table.

CHAI RPERSON GRI FFI'S:  Yes, exactly.

MR MOORE: And only serve a general
purpose after the rush, because it's not designated
for the center.

CHAI RPERSON GRI FFI'S: Right, right. Okay.
Fasci nati ng.

BOARD MEMBER ETHERLY: Ms. Rasheed, is it
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your experience that there is parking on that curb
| ane during rush hour?

M5. RASHEED: There is drop-offs.

BOARD MEMBER ETHERLY: Just drop-offs?

M5. RASHEED: Because ny staff, we don't
park there.

BOARD MEMBER ETHERLY: No, not the bl ock
" mjust saying the bl ock.

CHAI RPERSON GRI FFI'S:  The bl ock.

BOARD MEMBER ETHERLY: Do you have peopl e
par ki ng there?

M5. RASHEED: Oh, yes, there's parking on
the block fromnext to ne all the way up.

BOARD MEMBER ETHERLY: Um hum during rush
hour ?

MS. RASHEED: During rush hour.

BOARD MEMBER ETHERLY: Ckay. Ckay.

MS. RASHEED: But not where | am

BOARD MEMBER ETHERLY: Gotcha. And com ng
back to you, M. Moore, Martin Luther King, at that
point, is striped two | anes, correct?

MR MOORE: Yes.

BOARD MEMBER ETHERLY: But conceivably if
that curb | ane were clear, you could get another |ane

of traffic going along the curb, but nost people
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travel it as a two-lane thoroughfare?

MR, MOORE: | n nobst cases.

BOARD MEMBER ETHERLY: | n nobst cases.

MR MOORE: Mbst sections of it.

BOARD MEMBER ETHERLY: Ckay. GCotcha. |
think | understand it now. So the signage is not
necessarily set up with the rush hour restrictions or
with the no parking restrictions.

MR MOORE: No, it was just haphazardly
done.

BOARD MEMBER ETHERLY: ldeally, it should
be.

MR MOORE: Yes.

BOARD MEMBER ETHERLY: Understood. But
for the purposes of our consideration of the
application, it's the Ofice of Planning' s position
that it would be helpful to direct as nuch of the
center's traffic as possible fromMartin Lut her King,
so as not to exacerbate the existing conditions that
we' re tal king about.

MR MOCORE: That's the OP deci sion.

BOARD MEMBER ETHERLY: Under st ood.

MR. MOORE: And, M. Hood, as you know, |
didn't read t he Honme Owners Associ ati on agreenent yet,

but sonewhere in there there nust be sone statenent
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that says parking is also provided for residents on
their property. So there shouldn't be any need for
residents to park on the public space.

CHAI RPERSON GRI FFI'S: Yes?

VICE CHAIR M LLER: Just to nail this, M.
Moore, | want to make sure. It's illegal then for
cars to stop and drop-off during rush hour, because
it'"s a bus lane in front of this day care center? |Is
that true?

MR,  MOCRE: | don't want to say it's
illegal, because drop-offs could be sinply a matter of
stopping and letting sonebody off and |eaving as
opposed to stopping and getting out of the vehicle and
waiting to continue, having up to 15 mnutes to nove
your vehicl e. It's just that DDOT can explain it
better than | can in ternms of what the |aw says. |If
there is a bus |ane designed anywhere in the city,
then parking is illegal in those bus |anes during
t hose hours.

VICE CHAIR M LLER. Ckay. So parking is
illegal and drop-off is not illegal, but it's not
real ly advi sabl e, because they want to keep the |ane
clear for the bus?

MR MOORE: | think it's basically

splitting hairs when you say drop-off, because people
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are going to drop-off. W sit here right now five
m nut es and you watch there's one right there that has
been dropped off on kind of the corner there.

VICE CHAIR M LLER  Ckay.

MR MOORE: It's just used as opposed to
what the regul ati ons say one can do. People are going
to stop and drop-off. Usually, as | said, it's a
m ni mum peri od of tinme. But sonetines, in this case,
the user is here and believes that they have 15
mnutes and | don't believe that 15 minute tinme frane
was coordinated with the other sort of traffic
activities at the traffic departnment or through Metro.

VICE CHAIR M LLER: But that 15 m nutes
isn't that for all day? | thought you said that
didn't really --

MR. MOORE: That's all day.

VICE CHAIR MLLER That's all day. So
that didn't really account for --

MR MOCORE: Sonetines --

VICE CHAIR M LLER. Ckay. And DDOT al so
| ooked at whether the alley could absorb all the
traffic for drop-off and pickup and didn't see a
pr obl enf

MR. MOORE: | believe they did before they

gave ne the information in terns of their analysis.
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VICE CHAIR M LLER. Ckay. Thank you.

MS. RASHEED: Also, | would like to add to
the 15 mnutes is areally long tinme for our parents.
They are trying to get to work, so we're |ooking at
| ess than five, because they are dropping themoff and
they are trying to get downtown to wherever they are
going to go, so that was just set according to that
sign. But ny parents don't take 15 m nutes to drop-
of f.

CHAI RPERSON GRIFFI'S: Right. That seens
right. kay. Anything else then? Ofice of
Pl anni ng? Any ot her questions you have for the Ofice
of Pl anning, M. Rasheed?

MS. RASHEED: No.

CHAI RPERSON GRI FFI S: kay. Let's nove
ahead then to we do have Exhibit 21, whichis fromthe
Departnment of Health. It's in the record. Let's nove
ahead to the ANC report. Did the ANC Menber join us?
s the ANC-8C represented? Not noting any ANC
representation, we will take note of Exhibit 26. They
wer e recomrendi ng approval for that.

| think, at this tinme, then we can cal
t hose persons present that want to provide testinony
either in support or in opposition to cone forward.

A very good afternoon to you.
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MS. BELL: Good afternoon to you.

CHAI RPERSON GRI FFI'S:  Wul d you turn to ny
right?

MR BELL: Good afternoon, M. Chairman.

CHAI RPERSON GRI FFI S: If you wouldn't
m nd, just state your nane and address for the record.

MR. BELL: My nane is Roy Bell and ny
address is 3320 MLK Avenue, S.E., Washington, D.C

CHAI RPERSON GRI FFI'S:  Good.

MR BELL: I'"'m a nmenber of the WIburn
Mews Hone Omners Association. |'malso a honeowner,
whi ch consists of 24 honmes. At the settlenment, we
were given a docunent <called the "Articles of
| ncorporation Declaration Covenant Condition and
Restoration.” W were told that these docunents woul d
be used by the Home Omers Associ ation, which woul d be
responsi ble for maintaining the common area of the
property and to assure property val ue.

W also were told that day we had no
choice inthe matter. Everyone who bought a house was
responsi bl e for paying their assessnments and abi di ng
by the articles of incorporation and the bylaws as
written. Each homeowner recei ved t hese
docunent ati ons. The disregard of one honeowner

towards the Hone Omers Association, Ms. Rasheed is
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one of the reasons that these rul es were put in pl ace.

W believe in the past that Ms. Rasheed
has violated the articles of incorporation by
denonstrating and her desire to use our comunity for
her own purposes. O her honmeowners have day care
centers also. The children's center is |located a few
feet away from us. They are a stand alone
environnment. Therefore, they do not need a | earning
center, three homes, to be occupied in the WI burn
Mews tract.

We pay District taxes and that part of the
taxes is allowed for District school budget. W feel
that we should not be responsible for the "No Child
Left Behind." It will amuse, we adamantly oppose Ms.
Rasheed, who we fear resides outside of the District
of Colunbia now, is attenpting to capitalize on
private school funding and at the same tine you
District resources.

In the spring of 2000, M. Rasheed
vi ol ated our byl aws when maki ng notabl e changes to a
second house, specifically, she renoved a wi ndow from
the bedroom floor and replaced it with a door and
stairway |eading through the ground. W were not
notified by her nor the ANC nor the Zoning Board that

she had intended to add nore kids to the |earning
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center.

We discovered this later. However, we
were very upset for these violations. Mrre recently,
we di scovered in Novenber of 2005 Rasheed petitioned
the Zoning Conmttee for yet another 10 kids and
additional staff. There again we were not notified.
We were informed by the ANC prior to this neeting that
she was trying to intimdate people in the area into
getting her way.

Qur primary concerns are t he di srespect of
a honmeowner of the WIburn Mews Comunity and a
reckl ess disregard of the "Article of Incorporation
Decl arati on of Covenant, Condition and Restorations”
and the bylaws. M. Rasheed' s self-nmade rul es have
attenpted to disfranchi se the other honeowners.

Liability issues. W do not want to be
placed in a position in the future reference of the
children's center, because the center is located in
our comunity and place us in a positionto be held if
anyt hi ng happens at the center.

Anot her issue is the resale of property.
| f someone were to cone and wanted to buy a house
there, and they noticed that things had been
reconfigured, the property value of each house could

go down. And the gentleman over here already stated
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it by the totaling of the three houses.

The third issue, we have the right to
expect the best economic return of our investnent in
our hones. In light of new devel opnent and the
renai ssance soon to be comng to the conmunity, we
feel that the center would be a liability, sinceit's
not a stand alone building. In addition, it does not
serve the community's 40 percent of the senior
citizens which we now have.

One honeowner shoul d not have the right to
di sregard the Articles of Covenant in the WI burn Mews
Hone Owners Association, a legal docunent under
District law, set in place to assure fairness for all
homeowners in this community. Thank you

CHAI RPERSON CGRI FFI' S:  Thank you very much.
We appreciate it. And | note that on your subm ssion
al so, you have attached one | ast page of title nature
of the association, which we will take note of and
review and read. Thank you very nuch. Yes, did you
want to al so?

M5. BELL: Yes, | would Iike to el aborate
on her statenment.

CHAI RPERSON GRI FFI S: Good. ' m just
going to have you nove the m crophone over to you a

little bit closer. Thank you.
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MS. BELL: | would like to elaborate on

her statenent.

CHAI RPERSON GRI FFI'S:  Sure.

MS. BELL: |Involving the coomon area. The
common area, which is adjacent to her property, is
what the call the common egress area. That's where
the power lines that control our environment is. It
has to al ways be open, because that's where the power
people cone if there's any reason they would have to
do anyt hi ng regardi ng t he homeowners, the honmes. And
| think every building that's occupied has that type
of situation.

In addition to that, in a neeting we
offered to clean up that property, but she wanted to
do it herself. W found out later that the reason was
she wanted to take the property and annex it to her
property, which she cannot do, because under our
bylaws that is comon area, that is conmopn egress
area, that areais for the sol e purpose of maintaining
the thoroughfare for residents. It's not open and
it's not closed.

She wanted to have it fenced in. The
residents closed out. My husband operates the box
that decides -- that changes the lighting systemfor

our security throughout the conplex. And he does that
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when from daylight savings tinme to eastern standard
time. And we explained this to her, but she did not
want to deal with that situation

And the other thing is you guys, you al
have been di scussing our property. However, | don't
under st and how you can di scuss our property, since we
are an entity in the city. Now, we just attended a
court situation last week from the District
Government, the Home Omners Associ ation meani ng that
we are recogni zed and we are recogni zed to pay taxes.
So, therefore, we are not an individual. W are a
comunity. And as such, we should be treated that
way.

Now, the Ofice of Planning is going to
deci de how people can access our property. Qur
property. That we have the -- that encloses the
W1l burn Mews tract at that level. In addition, they
are constructing, they are about to finish
constructing a new set of apartnments directly across
fromus on Savannah Street.

Now, that has to also be taken into
consi deration, because you're going to have people
that are |looking for parking all over the place,
because these people don't have adequate parking

spaces. So that's going to inpact us. So as |long as
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you are deciding that you can drive in here and you
can drive in and out, then the inpact on the
nei ghbor hood shoul d be studied. 1Is that correct?

In addition, we as a community would |ike
to be respected as a community, treated as a conmunity
and our bylaws upheld. And we are here. W don't
have to be president, vice president or anything. Qur
byl aws al | ows t hat any honeowner has the right and t he
jurisdiction to protest any breakage of any of those
Articles of Incorporation.

And we were incorporated in 1981 for a
period of 20 years, that's up to 2011. From 2011,
there i s another extension. No honeowners have to do
anything, it's automatically extended. This is with
our | egal docunents. And for us to have to -- for you
not to take into consideration the fact that we did
not wite the information, we were told that we had to
accept it. If you want a house, accept the docunents.

Ther ef ore, abi de by t he docunents, because
we want to i nvol ve everybody in the cormunity and what
we need in order to ensure that we don't have a
situation like that. W have presently two other
peopl e who are honmeowners. Now, just suppose they
decided well she did it, why can't | do it? \What

happens to the comunity?
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In addition, the District should have as
one of its primary goals to nake sure that comrunities
that are under a bylaw situation or an association
situation, especially in southeast where they are
continuously constructing honeowners tracts, bylaws
going to be at play. How are you going to deal with
t hat situation when you have one person in a place to
vi ol ate those | aws and say they nean nothing? That's
just like violating the laws of the District, the
speeding laws, the Declaration of |ndependence,
anything. And |I'msaying that we are asking for and
we expect due process.

CHAI RPERSON GRI FFI S: Good. Thank you
very much. A coupl e of quick things and we appreciate
you being down here to bring this testinony. Wuld
you state your nane and address for the record?

MS. BELL: Ch, |I'm sorry. My nane is
Lonni e Jean Bel |, 3320 Martin Luther King, Jr. Avenue,
S. E

CHAI RPERSON @RI FFI S: Excel | ent. V5.
Bell, I do appreciate that. And believe ne, we often
see nei ghborhood associations, covenants and then
subdi vi sion associations. And let nme ask you though
directly, you have indicated that this application is

proposi ng or purporting to break the bylaws. Wat in
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the bylaws is the enroll nment increase?

V5. BELL: The byl aws says that we can
have, a homeowner can have a day care center. One
homeowner, one bui | di ng.

CHAI RPERSON GRI FFI'S:  Okay.

MS. BELL: It does not allow for or
provide for a conbination of two or three or nore
bui | di ngs toget her.

CHAI RPERSON GRI FFI'S: | see.

MS. BELL: To constitute a center.

CHAI RPERSON GRI FFI'S:  So i n conbi ni ng 3328
and 3330, you're indicating that you think that it
has, in fact, violated the byl aws?

MS. BELL: Yes, it has.

CHAI RPERSON GRI FFI'S:  Okay. And then | et
me put it to you clearly, so you understand what we're
doi ng.

MS. BELL: Ckay.

CHAI RPERSON GRIFFI'S: It nay seem|ike we
don't care about certain things or not going in the
right direction. W have a very limted jurisdiction.
There's a very limted thing that we can ook at. In
fact, all this talk about parking on the public
street, we have no control over. W would love to

sonehow, but we don't.
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Your bylaws may not rise to the | evel of
the elements that we are |ooking at. | think that
there needs to have that and | think we're going to
keep the record open for further information on that,
but what we would look at is how it would not -- it
would violate one of the aspects in the Zoning
Regul ati ons.

MS. BELL: Well, one of the aspects in the
Zoning Regulation is that there is another building
adj acent to us which is a National Children's Center.

CHAI RPERSON GRI FFI'S:  Okay.

MS. BELL: So nmany feet fromour |ocation.

CHAI RPERSON @RI FFI S: You are exactly
right. And within 1,000 feet, that's exactly one of
the issues that we need to look at as is the senior
citizen's facility.

MS. BELL: Exactly.

CHAI RPERSON @RI FFI S: Ckay. | think
that's excellent testinony. Let nme hear if others
have questions on the Board. M. Mller?

VICE CHAIR M LLER: Yes, just to be clear.
What the Chairman has said is we need to |ook at
what's within our jurisdiction. So even if there are
vi ol ations of your bylaws, that may be for you to

enforce in another forum W don't really have

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

137

jurisdiction over byl aws.

But we do have to | ook at adverse inpacts
on the nei ghborhood and one of the aspects of that
that you seemto be addressing is it sounded |ike the
drop-of f and the pickup, if that's going to cone into
your developnent. W're having a |ot of discussion
with M. More about what would the inpact be if al
the cars could no longer drop-off in the front and
they have to cone intothe alley. And if you perceive
that there woul d be an adverse i npact from additi onal
cars that way, that would be sonmething that we would
i ke to hear and consider it.

MR BELL: It would, ma'am It woul d and

| have a picture. 1t shows what M. More was sayi ng
that it's sort of like a straight picture, but it's
not. If | could?

CHAI RPERSON CGRI FFI' S:  Yes, you can provi de
it to Ms. Bailey. Do you have copies?

MR, BELL: Well, just one.

CHAI RPERSON GRI FFI'S: Just one?

MR. BELL: Just one picture.

CHAI RPERSON GRI FFI'S: Now, if | understand
what you're about to say, that's a picture of the
National Children's Center. |Is that right?

MR. BELL: No, sir, that's the driveway.
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This is the --

CHAI RPERSON CRI FFI S: Yes, we'll get
copies, but let's take a |l ook at it quickly.

MR. BELL: OCh, this is another picture?
This is the construction on the other side when you
conme into this particular driveway. Wat | was about
to explain is M. More was | eading there.

CHAI RPERSON GRI FFI S: Do you know where

that is?

MR BELL: There are two entrances and
maybe you could -- they could maneuver their way out
of -- in and out of the conplex. That would be kind

of adifficult situation. That's kind of a difficult
situation, because if you cone in off the first
driveway, it's like a maze. You have to go to the
right, go to the left, go to the left, go to the
right, come around, then conme all the way down to
where her property is.

| f you conme through the second driveway,
you have to drive past a honeowner's house, bear to
the left, go past another honeowner's house, go past
t hree ot her honeowner' s houses before you can even get
to her property. And as you stated, Chairman, when
you turn to the left, her property is a dead-end. So

if the -- her clients drive up in it, it's like
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they' re stuck. They would have to literally back out,
back out down the driveway, make a U-turn i n sonebody
el se's driveway in order to get out of the property.

W can't allowthat. It would be a ness.
You woul d be interfering with the residents trying to
get out of their property. |If you have four or five
cars in there, it's a ness.

VICE CHAIR M LLER  As of now t hough, are
sonme cars going in the back or are sone cars bot hering
the honeowners in the back right now, under the
current practice?

MR BELL: Not that | know of, nma'am

VICE CHAIR M LLER: kay. So you're
concerned --

MR. BELL: |'mleaving the house. 1 |eave
the house early, so | couldn't el aborate on that.

VICE CHAIR M LLER  So your concern is if
all the cars all of a sudden were to cone in the back,
is that right?

MR. BELL: Yes. |If you divert thetraffic
off the avenue and have them come around and plus
there's an insurance i ssue, even though our insurance
has | apsed, we all supposedly have insurance on that
property as a Home Omers Associ ation. |f anyone gets

hurt or damage, any car gets nmessed up, you're tal king
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about liability. Every homeowner is responsible. So
it's an insurance i ssue also that we have to | ook at.

You can't bring people up on people's
property just like that, just snap, the Pl anni ng Board
decide they're going to do sonething and don't talk it
over with the cormunity. W have 50 houses we have to
deal with.

CHAI RPERSON GRI FFI'S:  Okay.

BOARD MEMBER ETHERLY: M. Chair, if |
coul d ask a question very quickly? Thank you to the
Bell's for your testinony. The pictures that you have
submtted, a couple of the -- one of the pictures, |
don't actually have in front of nme, could you pass
that? Thank you very nuch, M. Chair. The picture
here indicates a vehicle that is kind of parked to the
side of the one residence.

MR. BELL: Right.

BOARD MEMBER ETHERLY: Based on your
experience and famliarity as a resident of the
devel opnment, how frequent is that type of issue?

MR. BELL: That is every day and we are
constantly calling the police. That car isillegally
parked. He is parked in front of a no parking sign.

BOARD MEMBER ETHERLY: Ckay.

MR. BELL: And in front of the mail box.
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BOARD MEMBER ETHERLY: Ckay.

MR. BELL: So we are constantly having to
call the police and have them conme out and issue
tickets.

M5. BELL: And we expect that when that's
-- when the partners facing that driveway are at
i ssue, because we expect that that's going to create
anot her problem wth parking. Peopl e parking
illegally if they can't find parking on the street,
because that's going to place a limtation on
avai l ability of parking spaces on the Savannah Street
si de.

BOARD MEMBER ETHERLY: But if you are a
resident of WIburn Mws, you have a designated
par ki ng space for your vehicle, correct?

MR BELL: Yes, we do, two.

BOARD MEMBER ETHERLY: And all residents
shoul d have.

MR BELL: Yes.

M5. BELL: Yes.

BOARD MEMBER ETHERLY: You all have a

space.
MR BELL: Al of us have two.
BOARD MEMBER ETHERLY: Ckay. Now, of
course, | won't speculate, but with respect to this
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ki nd of condition that you see here and |I' mnot taking
your submttal of this, as suggested, this is anybody
affiliated with the center, but is this a frequent
occurrence throughout that network of roadways in the
Mews ?

M5. BELL: Yes, yes, because there is a
fence behind the three houses that a person woul d have
-- adriver woul d have to pass to access her property.
And sonetines people park or visitors to those
homeowners, to those honmes will park up against that
fence.

BOARD MEMBER ETHERLY: Ckay.

MS. BELL: So that al so creates a problem

BOARD MEMBER ETHERLY: Okay. Now, | want
to be very specific about kind of this line of
guestioning, but I think it is helpful as we deal with
the section 205 inquiry, because as the Chair and as
Ms. MIller indicated, there are certain things that
we don't have purview over. And as you have tal ked
about the Hone Owners Association and the agreenents
and covenants there, there may be sone things that the
associ ation needs to tal k about internally, but they
aren't necessarily appropriate for us.

But specifically with respect to your

experience with the subject property, could you give
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an indication of when, where your residence is

relative to the subject property?

MS. BELL: It's four doors down.

MR. BELL: Four doors.

BOARD MEMBER ETHERLY:

So you are com ng

back towards 4'" Street, but about four doors down.

MR, BELL: No.

MS. BELL: No, we're on --

MR. BELL: We're on the sane street that

the children center is on.

BOARD MEMBER ETHERLY:

You' re on MK

MR, BELL: Yes. It sits on the sane |ot,

her three houses

kay.

MR. BELL: We are three doors down from

t he same --

M5. BELL: Plat.

MR BELL: -- plat that
sit on.

BOARD MEMBER ETHERLY:
her .

BOARD MEMBER ETHERLY:

kay.

MR. BELL: We're 20, she starts at 28 or

sonething |ike that.

BOARD MEMBER ETHERLY:

Yes, sir.

MR. BELL: | believe she said.

BOARD MEMBER ETHERLY:

NEAL R. GROSS

Now, with respect

COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701

(202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

144

to your own personal observations, have you seen
traffic going to and from the center in the rear
roadway of the property? You, yourself.

MS. BELL: Well, | can't see her -- the
driveway all the way around.

BOARD MEMBER ETHERLY: Ckay.

MS. BELL: From where 1'm | ocated.
woul d have to wal k out into the street.

BOARD MEMBER ETHERLY: Ckay.

M5. BELL: And I nean, into the alley way
to notice that.

BOARD MEMBER ETHERLY: Ckay.
under st and.

MS. BELL: But we're not talking about
now. W' re tal king about proposed.

BOARD MEMBER ETHERLY: No, under st ood.

MS. BELL: Ckay.

BOARD MEMBER ETHERLY:  Under st ood.

MR. BELL: Now, right now, the traffic
doesn't cone into the alley.

MS. BELL: It's in front.

MR BELL: It's on the front.

BOARD MEMBER ETHERLY: kay. So based on
your observations, you have seen traffic onthe front?

MR. BELL: Ch, yes, cars every day.
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BOARD MEMBER ETHERLY: Ckay. Ckay.

MR. BELL: Pi cking kids, picking their
chil dren up.

BOARD MEMBER ETHERLY: (Okay. Thank you.
Thank you, M. Chair.

CHAI RPERSON GRI FFI' S: I ndeed. Al right.
Did you want to bring it up? There is some questions.
Well, | think along the Iines of the question here and
sonme of our discussion. Do you know off hand the
di rension of the alley?

M5. BELL: Well, yes, | do have a plat
drawn here.

CHAI RPERSON GRI FFI'S:  What does it say?

M5. BELL: It mght be of assistance to
you. |I'mnot good at reading it.

CHAI RPERSON GRI FFI'S:  Yes. | nean, | have
plats in the record, too. None of themare di mensions
of the alley. M. More, are you aware?

MR MOCORE: | believe it's 20.

CHAI RPERSON GRI FFI'S:  Yes. It |ooks |like
it's 20. | would think that it's probably close to
t hat .

MS. BELL: Yes, but we don't have it on
t hat one, right.

CHAI RPERSON GRI FFI S: kay. Any ot her
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guestions from the Board at this tine? Let's nove
down to the next gentl eman.

MR. CHUBBS: Good norni ng. My name is
Edward Chubbs. And | live at 3324 Martin Lut her King.
And, Chairman, just for a mnute, if you don't m nd,
M. Curtis, | have five kids that graduated from
Bal | ou Hi gh School .

My concern is the parking. Now, you're
t al ki ng about when we t al ked about the beautification,
| have to say they did a wonderful job. Her and I, we
discussed it. It was a filthy place and a loitering
pl ace. You know, I comrend themfor that. And so far
as keeping up the place, I conmmend them And when
they was living there, the only three famly that
really took care of the front was M. Bell and this
gentl eman and nysel f. W was the main source of
keepi ng our area cl eaned up.

But like | said, nmy problem ny concernis
the parking. And | didalittle thing for me, but you
probably woul dn't understand it. |'ve been wondering
if you all are famliar with that area? |'msure M.
Curtis must be.

CHAI RPERSON GRI FFI'S: | think we have sone
famliar with it.

COMM SSI ONER  HOQD: I'm fam|liar. " m
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going to go on the record, even though | didn't go to
Bal | ou.

MR. CHUBBS: Ckay.

COWM SSI ONER HOOD:  And |I'm not going --
I'mfamliar with the area.

MR CHUBBS: All right. 1 don't want to
| ose ny train of thought, but M. Mbore said sonething
about bus lanes. The only thing we have on Martin
Luther King is an energency snow route. Ckay. The
bus I ane fromthe end of the avenue, the bus lane is

down there near the children's center, that's where

the bus | ane is. It's a nornmal bus route. lt's not
just a rush hour bus route. |It's the normal 24 hour
bus route.

We have al ways been able to park on the
street, other than snow energency. Each hone have a
two car parking in the rear, so basically we park in
the rear. So we use the rear entrance the better part
of the tine. But as they will testify that |I'mal ways
on the front. Wen the weather is nice, even at
night, I sit out on ny front at 9:00, 10:00 at night
and I'mconstantly picking up and trying to keep the
pl ace.

| was one of the first homeowners to nove

there. And but again, | hope I'mnot junping. The
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parking. See, |'"mhere at 3324. They own 3328, 3330,

3332. kay. And this basically deals with the
af ternoon pi ckup. GCkay. And |I've spoke with her and
| have to give her credit, she have tried to take
under consi deration ny concerns. But in the afternoon
and with this 15 m nute parking, that shoves the cars
fromhere up in front of our house.

W can't -- now, | have alittle year-old
great grandbaby that ny wife takes care of. Wen she
conmes to pick her up, my house is here. She have to
go down here to park to wal k back to ny house. And
|"ve seen it many of tines and |'ve discussed it with
her. Just like you was saying, if it's one car in
that 15 m nutes, the other one woul d doubl e park. And
the other thing, they don't park, they just pull in,
what ever way they pull in, they m ght take two parking
spaces. Those are ny concerns about the |earning
center, you know.

So basically, that's what nmy concernisis
about the parking and especially in the evening. |
don't see it that nmuch in the norning, because |
normal Iy | eave hone 7:30 every norning. Now, again,
in the rear, you're talking about comng into the
alley. And | think you spoke on it. Wen you cone

into, in other words, you cone either up 4'" Street or
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down 4'" Street. You make a right or left onto
Savannah Street.

If you take the first entrance, which is
our common ground, you got to go through | would say
to get to her property 12 hones or nore. kay. And
if you take the second exit, which you conme in, you
make a left, you cone up right at the back of ny
house, that's where the street is you either go right
or left. So when you nmake the | eft and go down to the
dead-end alley, the only way you can get out is back
out .

kay. If it's sonething and we do have --
the other thing is | know w thout a doubt all of those
buil dings that they have built on Savannah Street,
t hey don't have adequate parking. And we're going to
have a problem just back there. So those are ny
concerns, it's the parking, you know. And the pickup
and like | said | spoke with her and she has nade an
effort to change, you know. So those are ny basic
concerns.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much, M. Chubbs.

MR. CHUBBS: Ckay.

CHAI RPERSON GRIFFIS:  So if | understand

you correctly, your biggest issue is the pickup tines
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wher e parki ng spaces are utilized for the pickup. And
t hen you have sone concern as if you noved it all into
t he back, accessing of f the back, howthat m ght cause
sonme congestion, maybe sone safety issues. Is that
correct?

MR CHUBBS: Unh- huh, uh-huh.

CHAI RPERSON GRI FFI'S: Good. Thank you.

MR. CHUBBS: | do have one ot her questi on.

Maybe M. More cantell me. | knowthis is basically
for handicap, but -- and the other thing, the only
thing we want, when I say we, |'mspeaking of nyself,

is if you intend to do sonething to change our
community, please, consider the honeowners, the hone
to people who live there, because they know how
dedi cated we are to trying to maintain our beautiness
and they contribute a |ot. | won't take that away
fromthem

But |ike that 15 mnutes sign, that was
put up there. Now, once we had a problemof a | ot of
peopl e parking on Martin Luther King catching the
Metro downtown, leaving their cars all day. And I
don't know what it is, but they always seem to get
right in front of ny door, okay. And | discussed of
getting permt parking.

CHAI RPERSON GRI FFI'S:  Yes.
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MR. CHUBBS: Now, they told ne in order

for me to get zoned permt parking, it had to be 51
percent wanted it. The sign went up, we didn't know
anyt hi ng about it.

CHAlI RPERSON GRI FFI' S: Yes.

MR. CHUBBS: GCkay. How did that happen?

CHAI RPERSON GRI FFI'S:  Interesting point.

MR. CHUBBS:. Ckay.

CHAI RPERSON GRI FFI' S:  Any ot her questi ons?
M. Hood?

COW SSI ONER HOOD: M. Chairman, | have
just two questions to either M. Chubbs or M. Bell,
if you can answer. Didyou all participate in dealing
with this case at the ANC Comm ssion neeting? And who
is your Single Menber District Comm ssioner, if you
know?

M5. BELL: | do.

MR. BELL: WMary Cook.

COWMM SSI ONER HOCOD:  You mi ght want to turn
your m crophone on.

MR. BELL: The person is Mary Cook. And
this issue was not brought up at the ANC neeting at
the tinme we had a neeting. It was sonething totally

different that we were discussing.
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COW SSI ONER HOOD:  Ckay.

MR. BELL: We knew about sonething of this
matter, but we really didn't get into it until we got
the letters fromthe Zoning Board, you know, telling
us what was goi ng on.

COWM SSI ONER HOCD:  Ckay.

MR BELL: W had sone idea. W had sone
i dea, but we didn't know, basically, what was going
on.

COVMM SSI ONER  HOOD: kay. So ny next
guestion. Gkay. |'msatisfied with your answer. M
next question, and M. Chubbs, did you want to expound
on that or you --

MR CHUBBS: Yes, well, I was with -- |
was at the ANC neeting when we discussed this, you
know, about the addition, so | did know

COWM SSI ONER HOCD:  Ckay.

MR. CHUBBS: Ckay.

COWMM SSI ONER HOOD:  Now, |et ne ask you,
et me just get right tothe grind of this, let me ask
you, the request is for 10 additional kids and al so,
| think, three additional staff. The way it exists
now, you already have a circus. So your testinony,
you feel that you already have sone adverse inpacts

the way it exists now Am| correct?
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MR. BELL: Umn hum Correct.

COWM SSI ONER HOOD:  So addi ng sone nore
woul d just add to that.

M5. BELL: Yes.

COWMM SSI ONER HOOD:  That' s your testinony.

MR BELL: Yes.

M5. BELL: Yes.

COWM SSI ONER HOOD:  CGkay. Thank you.

VICE CHAIR MLLER |I'msorry. | didn't
really hear you say that, because | thought that we
were saying that you were concerned about the
additional cars comng into the alley, that there
wasn't a problem right now with the nunber of cars
comng into the alley. That if the -- this is what |
understood and so correct ne if I'mwong. But you
wer e concer ned about M. More's proposal that they no
| onger be allowed to drop off in the front, which
woul d bring many nore cars to the back by your hones.

MR BELL: No, nma'am no, na'am

VICE CHAIR M LLER. No? kay.

MR BELL: You m sunder st ood.

VICE CHAIR M LLER: Could you clarify?

MR. BELL: We were saying that the cars --
t he kids are being dropped of f around the front. CQur

concern was M. More was, | guess, initiating his
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pl ans or conversation was to renove the cars off the
avenue and bring them around to the back. No,
absol utely no.

VICE CHAIR M LLER  Ri ght.

MR. BELL: The way that it went in
devel opnment, it's designed to have people com ng off
t he backside. You have an apartnent buil di ng conpl ex
that's 90 percent conpl eted. You have honeowners
that, you know, we have two car spaces.

CHAI RPERSON GRI FFI'S: Right. Her question
is -- she understands that. |If | could have you turn
your m crophones off, then we won't get that feedback.

MR, BELL: Ckay.

CHAI RPERSON GRI FFI'S:  The issue is then
currently, do you have difficulty or do you think the
current situation has caused sone concern or probl ens?

MR BELL: Not with the parking. Not with
drop-offs. You know, naybe you want to speak to ny
col | eague down there. On ny end, no. | | eave too
early to give any statenents on the parking and the
drop-of f situation. |I'mat work, sol really couldn't
gi ve you testinony on that.

CHAI RPERSON GRI FFI'S: Right, right. Okay.
| think we're pretty clear. | think you did bring up

an interesting point and M. Chubbs, | think we're
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clear on his issue. Any ot her questions from the
W t nesses, people, persons?

MR. CHUBBS: Can | say one other thing?

CHAI RPERSON GRI FFI'S:  Briefly.

MR. CHUBBS:. Just briefly. One suggestion
that | had nmade to Ms. Rasheed is at the rear of each
house they have two parking spaces. Ckay. So that's
si x parking spaces that they can utilize for their
enpl oyees and them And if that was utilized, this
area fromback here woul d be so they could pull in and
drop-of f or pickup.

See, all this over here would be vacant,
rather than they parking their cars or their bus out

there in these spots. The nothers and the fathers

bring their children in, they could have all, let's
say, one, two, three, four, | would say at | east five,
at | east six parking spaces that they could pull into

and go out. But if they cone and they are parked on
the street and the enpl oyees are parked on the street,
then they are going to double park and run in with the
kids or they are going to cone up here in front of our
pl ace.

CHAI RPERSON GRI FFI'S:  That's an excel | ent
point that we need to coordinate and program the

enpl oyee parking, the residents' parking and then the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

156
drop-of f and pi ckup.

Ms. Rasheed, you wanted to nake a
statenent? Is that correct? Ckay. Ms. Rasheed,
we'll go to you then for closing remarks or conments
based on the testinony that you have heard.

M5. RASHEED: kay. In terms of M.
Chubbs, this issue was discussed at the ANC neeti ng.
There were WIlburn Mews residents there, including
nmyself, which | amone and | really would wi sh that |
coul d stop being | ooked at as just sonmeone who has a
busi ness on the conplex and not being a resident as
wel |, because | am Also, this was -- we just tal ked
about this and the suggestion that he made and it was
i mredi ately inplemented when we went back.

My staff do not park on the front.
Wor kmen do not park on the front. W even have a
street across us. There is parking across the street.
So | can't take blame for everyone who parks in front
of his house, because ny people don't stay there a
long tinme and | have already instructed ny parents.
W have also told them from the ANC neeting, and |
cane back because a lot of them were there, the
parents of the children, because |I had them because
they need to know the i ssues that are concerni ng them

and the center.
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So | let themknowthat we do have unhappy
nei ghbors. If you are doing this, we need to stop
i medi ately. That was including staff, so everyone
was instructed not to park in front of the 15 mnute
parking. Al the parking that is behind that are ny
residences. So if | had six children and we deci ded
to park there, | don't really see where that woul d be
a problem because it's in front of ny residence. And
that's the only part that we have been using.

Where t he 15 m nut e par ki ng begi ns, | have
instructed ny people not to park on the other side of
that. So, M. Chubbs, | know you probably think that
it'"s me, but I can't take bl ane for everybody who may
be getting out and parking on the -- going to the
Metro or whatever. But | have instructed ny people,
because | have respected what you asked ne to do and
that's what we inplenented i nmedi ately.

kay. So and even if you think that it's
any of our people, then we need to be able to speak to
themto let them know you are violating what we had
put as part of our policy, because we nade that part
of our policy. kay.

In terms of M. Bell, he was also there
and his wife. The issue -- | don't want -- | want us

to be able to separate what is your personal feelings
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about me versus what | amactually providing. 1 think
t hey have a | ot of personal issues that really need to
be ironed out, maybe with having a nedi ator. What the
ANC had decided as well is that maybe we can di scuss
maybe sone of the i ssues that they naybe have probl ens
with me, where she would be present, that's M.
Cut hbert, that we could sit down and just iron out
sone of the problens that we nay have.

Their son attended our program Thei r
grandson attended our program M. Chubbs' childrenin
some way or another. W need to be able to work this
out . | never have seen us as being a part of the
comuni ty where we have taken away fromthe community.
| have always seen us as being able to enhance the
comunity.

Anything that | wanted to do, | have
always run it by the association in ternms of even ny
services to themor either nonetarily. The area in
guestion for 3332, the house that | just purchased, |
went to a neeting that we had where we had the
policenen in the area to showup to this neeting. M.
and Ms. Bell had typed up an agenda.

Thi s house in question was on the agenda
as a crack house, a house that they really had

probl enms wi th, wanted to know what was goi ng t o happen
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to that house, how we could enforce nore police,
because they had so nmuch traffic com ng through t here,

people sitting on the wall and everything.

Bef ore they had their next neeting, | had
purchased the house. | elimnated the problem
totally. There is no one sitting on that wall
anynor e. There are no nore people sitting there

t hrowi ng bottl es and bricks and everything. And prior
tothat, interns of the electrical box, they couldn't
even get to the electrical box because the grass was
so high it would come up to your hips.

And then with the unruly people who were
inthe area, they couldn't even get down there and if
they did, they had to pass through them Now, | have
no objections to them doing what they need to do.
It's clean. It's accessible to them so that is not
an issue. In the future, what we have for planning,
we net the gentleman that cane in ternms of the
superintendent. | will -- my parking, we're going to
put nulch there, plant flowers and it -- to enhance
it. But prior tothat, it was just a haven for people
to just pass through and it was a danger to the
community. Wat | have done nowis, | nean --

CHAI RPERSON GRI FFI'S: R ght.

M5. RASHEED:. | put sone | ogs when we cut
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t he trees down.

CHAI RPERSON QR FFI' S: Let's get
specifically --

M5. RASHEED: Ckay.

CHAI RPERSON CGRI FFI S: -- into the child
care center specifics that we need to | ook at.

MS. RASHEED: Yes.

CHAI RPERSON GRIFFIS: | mean, | think if
you have lived there --

MS. RASHEED: Okay. Well, I'mjust -- you
know, in terms of trying to address their issues --

CHAI RPERSON GRI FFI'S: | understand that.

MS. RASHEED: -- in terns of where we are.
W need to be able to separate what's personal and
what we're actually doing.

CHAI RPERSON GRI FFI'S:  Under st ood.

MS.  RASHEED: And that's what [|'m
respondi ng to.

CHAlI RPERSON CRI FFI S: Ckay. And what
about drop-of f/pickup for the Board' s under st andi ng of
what's really going to -- which is what we're deal i ng
with in ternms of decidi ng whet her we woul d approve an
increase of enrollnment and staff.

M5. RASHEED: | think that currently and,

as he could say, we don't have a traffic problem |
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open up at 7:00. He leaves at 7:30, but he is a
Metrobus driver. Ckay. So he does frequently cone
home and park his vehicle in the front, so he can
testify to the point of how nmuch traffic that cones
in.

M. Bell has al so stopped his bus. Wile
we were cleaning up the area, he stopped the bus at a
non bus stop area where he had -- he got out and made
unruly comrents to nme because | was cleaning up the
area. So | can't see how |I'm causing a probl em when
he's driving his bus and he stops the bus to comrent
on what |'m doing while the passengers are on there.

CHAI RPERSON GRI FFI'S: Do you have a bus?

M5. RASHEED: | have a 15 passenger van.

CHAI RPERSON GRI FFI'S:  And wher e does t hat
par k?

V5. RASHEED: And it's parked on ny
property. I never park anywhere else but on ny
property. And sonetinmes we don't even bring it every
day unless we're having a field trip.

CHAI RPERSON GRI FFI' S: Where would it be if
it wasn't there?

M5. RASHEED: W have off parking or we
can cross -- park across the street, as well, or in

front of our residence.
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CHAI RPERSON CGRI FFI'S:  Ckay.

V5. RASHEED: But since the neeting we
have been parking in the rear.

CHAI RPERSON GRI FFI'S:  Sure, sure. kay.
Anyt hi ng el se?

M5. RASHEED: No, that's it.

CHAI RPERSON GRI FFI S: Excel | ent. Very
well. Board Menbers, | think we have heard an awf ul
ot today. | would like to set this for a decision
maki ng. W do our decision nmakings on the 1° of the
month. The next Tuesday woul d be the 7'" of March.
In the neantime, | would |ike to have sone additi onal
information submitted into the record by Wdnesday
next at 3:00.

First of all, I think, M. Rasheed, it
woul d be very helpful. | think I finally found the

di agram that you were referring to and it's on the

pl at pl an.

MS. RASHEED: Yes.

CHAI RPERSON GRIFFI'S: | think it woul d be
very helpful if, wth that and maybe wth sone

narrative, if you woul d put together what your actual
drop-of f and pickup programw |l be, nmeaning we need
to understand it fully. So if we went out there and

wat ched your operation, we could say you're either in
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conformance with it or not in conformance with it.
That woul d take i nto account sone of the testinony and
guestions that you have heard today.

| think, M. More, | will avail him 1'm
sure he would be open to looking at that with you
briefly as his time all ows and doi ng an assessnent of
t he drop-off and pi ckup as he has al so tal ked to DDOT
on that.

| think the other thing we would like to
get is clarification on the curbside schedule, what is
al l owed or not allowed. Snow energency, we all know
what that is and those $200 tickets cone nice and easy
in those big snowstorns, but what is it during the
rush hour, so we have an understanding of what the
reality is for it. And then that's all | have in
terms of ny notes unless others have other --

MS. RASHEED: | have one letter, too.

CHAlI RPERSON GRI FFI'S: Yes.

MS. RASHEED: Wth the resident who is on
t he opposite side of ne.

CHAI RPERSON GRI FFI'S: Sure.

M5. RASHEED: In terns of her driveway is
al so avail able to ne and al so statenents that she has
made concerning that she has no objection to what

we're doing at this point, if I could submt this as
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wel | .

CHAI RPERSON GRI FFI S: Sure, sure. MVs.
Bailey will take it and we can put that into the
record. \What about other additional -- Ms. Mller?

VICE CHAIR M LLER Wl l, it's addressed
to Ms. Rasheed. | have two points. | guess oneis if
you could describe what your current practice is,
drop-of f and pi ckup, and, you know, if that's what you
want to continue, that would be -- you know, that's
one of the options. W just want to know what you are
pr oposi ng.

And, secondly, M. More al so has nmade a
recommendat i on, nunber two, that an appropriate nunber
of staff be assigned to escort children between the
drop-of f/ pickup I ocation into the center. So | think
it would be hel pful to our evaluation if we knew what
the process is right now for escorting children and
what you want it to be even if it may be the sane. |
don't know what an appropriate nunber is, whether you
think -- what you woul d be proposing.

M5. RASHEED: You want nme to put that in
witing or you want ne to conment about that now?

VICE CHAIR MLLER | think in witing.

CHAI RPERSON GRI FFI'S:  No, | would put it

al |l together.
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M5. RASHEED: Ckay.

CHAI RPERSON CGRIFFI'S: | see those as al
t oget her.

M5. RASHEED: Ckay.

CHAI RPERSON GRI FFI' S:  You know, howyou're
proposing it. |If someone is dropping their child off,

what happens? How nany staff are there, what the
avai lability is, the |ike.

MS. RASHEED: Ckay.

CHAI RPERSON GRI FFI'S: Okay. \Wat el se?
Anything else? Al set? Very well

MS. RASHEED: |s a videotape adm ssibleto
sort of kind of give you a feel?

CHAI RPERSON GRIFFIS: Is it?

MS. RASHEED: Yes.

CHAI RPERSON GRI FFI'S:  What vi deot ape?

M5. RASHEED: | nean, just for ne to show
you just how a course of a day | ooks |ike. No? Ckay.
| thought it may hel p.

CHAI RPERSON GRIFFI'S: | think we're pretty
clear on it.

M5. RASHEED: Ch, okay.

CHAI RPERSON GRI FFI'S: 1 think, you know,
if you wanted to, with your diagranms of drop-off and

pi ckup, add nore phot ographs.
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M5. RASHEED: Ckay.

CHAI RPERSON GRIFFI'S: But the difficulty
is be careful because -- well, there it is.
M5. RASHEED: Ckay.

CHAl RPERSON GRI FFI'S: W don't need a | ot

nor e
MS. RASHEED: Ckay.
CHAI RPERSON GRIFFI'S: | think the Ofice
of Planning's aerial, if you work of f of that di agram

that is sonething that we already are famliar with

now. kay. Anything else then? Everyone clear?
Very well. Thank you, Ms. Rasheed, very nmuch. M.
and Ms. Bell, thank you very nuch. W appreciate you

comi ng down here. M. Chubbs, a pleasure.

And we wi || see you, of course, on the 7'"
for the decision maki ng, which nmeans there i s no ot her
addi tional testinony provided or evidence. So you're
wel come to be here to hear our deliberations, but we
won't have any sort of di scourse or any opportunity to
speak with you.

MS. RASHEED: Ckay.

CHAI RPERSON GRI FFI S: So 3: 00 Wednesday
next . Ms. Bailey has all of that. If you have
guestions, the Ofice of Zoning staff is excellent.

They will be able to answer those questions, but by
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next Wednesday it should be in the record for our
deli berations on the followi ng. Yes, M. Chubbs?

MS. RASHEED: Thank you.

MR. CHUBBS: WIIl we know your deci sion?
| hope that --

CHAI RPERSON GRI FFI'S: Well, it's a public

forumin which our decisions will be nade, so you can

be here and listen to us and you'll hear it right away
or you could call in or you could wait and see, it
will be posted on the website, what the decision is.

But, you know, if you want immedi acy, the best is to
be here or to call in after.

MR. CHUBBS: GCkay. Thank you.

CHAI RPERSON GRI FFI' S:  Good. Thank you al |
very much, we do appreciate it. M. Bailey, is there
anyt hing further for the Board this norning?

MS. BAILEY: No, M. Chairman, not for the
nor ni ng sessi on.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MS. BAI LEY: The reason | hesitated is
because | don't know if there is anyone in the
audi ence, but the Kesher |srael Congregation Church
was W thdrawn just in case soneone is here for that,
but we'll take that up at the top of the afternoon

sessi on.
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CHAl RPERSON GRI FFI'S: Excellent. For the

afternoon case, that one case is wthdrawn. kay.
Very well. If there is nothing further for the
nor ni ng session, let's adjourn the norning session.
(Wher eupon, the Public Hearing was
recessed at 12:51 p.mto reconvene at 2:27 p.m this

sanme day.)
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AF-T-EERRNOON S-E-S-S-1-ON
2:27 p.m

CHAI RPERSON GRI FFI S: Good afternoon,
| adi es and gentlemen. Let ne call to order the 21°
of February 2006 afternoon Public Hearing of the Board
of Zoni ng Adjustnment of the District of Colunmbia. M
name is Geoff Giffis, Chairperson. Joining ne today
is Vice Chair, Ms. Mller, and also M. Etherly.
Representing the National Capital Planning Comm ssion
is M. Mnn and representing the Zoning Conm ssion
with us this afternoon is M. Hood.

" mgoing to go very quickly to nake up a
little bit of tine. W appreciate everyone's
patience. Qur norning session went over. However,
copies of today's hearing agenda are available for
you. Hopefully, you won't need to spend a | ot of tine
goi ng through that figuring out where you are. But,
i nportantly, however, we do ask that you turn off cell
phones and beepers, at this tine.

W normally would be broadcasting in

several fashions. Soon we will, after this great
renovation, be back on the web so that we wll be
broadcasting |ive. However, we are not doing that

today. But, inportantly, we are creating the official

transcri pt. The Court Reporter is sitting on the
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floor to ny right. He is creating that transcript.

Attendant to that there are several very
important things. First of all, we would ask everyone
to fill out witness cards, two witness cards. There
shoul d be sone at the table where you entered into.
They should go to the Court Reporter prior to com ng
forward to speak to the Board. Once you are ready,
make yourself confortable in front. You will need to
state your nane and address for the record once.
Qobvi ously, that way we can give you credit for all the
i mportant things you' re going to say on the official
transcri pt.

As we have one case that has fallen off
t he agenda this afternoon, we have just an appeal, as
| understand our schedule. And, therefore, the order
of procedure for our appeal this afternoon will be
first statements and witnesses of the appellant. W
will then go to the Zoning Admnistrator, the
Governnment's official case presentation.

Third, we will hear the case of the owner,
| essee or any property owner that is duly recognized
for the proceedings. Fourth would be the ANC within
whi ch the property is located. Fifth is going to be
the intervenor's case ,if we establish any

intervenors, and sixth, we wll go back to any
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rebuttal or closings by the appellant.

It should be known cross exam nation is
wel | -covered in our regulations and let nme sumari ze
here. First of all, cross exam nation is allowed by
al | those participants because we wll have
established parties who are standing in an appeal
You are able to cross exam ne any witnesses that are
pr esent ed.

That cross exam nation wi |l be directed by
nmyself and it will be curtail ed based on substance and
time, meaning it should not be duplicative. It should
be direct, sinple questions, concise questions,
conci se answers. Cross exam nation, | don't need to
tell all the attorneys in the room but | |ike saying
it anyway, but it is an inportant aspect of any
proceedi ng, case, hearing or appeal.

But the inportance is to invoke
information that is useful for the Board's
understanding of the failings of a case or the
substance of a case, so expressing an awful |ot of
tangents will not be able to continue and I will give
that direction at the tinme, as appropriate.

Pl ease, note, of course, at the concl usion
of our appeal hearing the record will be closed,

meani ng everything that the Board deliberates on and
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makes its decision on will be put together today in
this hearing and after which no other informtion
woul d be accepted into the record, except that which
we specifically require and we will be very specific
if additional information is comng in and when that
shoul d be put into the record. It is a very inportant
aspect because one should not assunme that we know
certain things and we shoul d be directed specifically
to that information, which we will need to deliberate
on.

The Sunshine Act requires that all our
pr oceedi ngs, appeal s cases, vari ances, speci al
exceptions, are held in the open and before the
publi c. W do enter into Executive Session both
during or after hearings on cases and that is for the
pur poses of reviewing the record or deliberating on
cases. Qur Executive Sessions are allowed in our
rul es and regul ati ons and they are al so al | owed under
t he Sunshi ne Act.

W will nmake every effort to conclude at
a rational tine before 6:00 today. | will update
peopl e of the schedule if we get even close to that
hour this afternoon. Attendant to the rest then, |et
me say a very good afternoon to Ms. Bailey on ny very

far left wwth the Ofice of Zoning. C oser to her is
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Ms. Rose. Representing the Ofice of Attorney
CGeneral, Ms. Monroe and M. My with the Ofice of
Zoni ng.

Actual |y, before | nove ahead any further,
|"m going to ask that all those fol ks present today
that will be addressi ng t he Board providi ng testinony,
| would ask you to, please, stand and give your

attention to Ms. Bailey. She is going to swear you

in.

MS. BAI LEY: Pl ease, raise your right
hand.

(Wher eupon, the witnesses were sworn.)

MS. BAILEY: Thank you.

CHAI RPERSON GRI FFI S: Excellent. Thank
you all wvery nuch. At this time then, we can
entertain prelimnary nmatters. Prelimnary matters
are those which relate to whether a case wll or
shoul d be heard today, questions of -- well, if you

have notions for wthdrawal or postponenent or
conti nuances or whet her proper and adequate noti ce had
been provided, these are elenents of prelimnary
matters. |If you have one, you can cone forward and
have a seat at the table in front indicating such
I"'m going to ask Ms. Bailey if you're

aware of any prelimnary matters for the Board's
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attention at this tine.

MS. BAI LEY: M. Chairman, the only
prelimnary matter, as you had i ndi cated earlier, that
is the application of Kesher Israeli Congregation
17407, was withdrawn. That is the only prelimnary
matter there is for the next case, but it is specific
to that case.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much. No official Board action is required,
of course, in that withdrawal for the afternoon

Let's nove ahead then and it seens |ike
we're goingtoget right intothe prelimnary matters.
So why don't we call the case, Ms. Bailey, and we can
-- unless there is any objection from the
representatives here, we'll call the case and we'll
get into any of +the elenments wthin the case
present ati on.

MS. BAI LEY: Appeal No. 17414 of Ceral di ne
Rebach and Jeffrey Schonberger, pursuant to 11 DCMR
section 3100 and 3101, from the admnistrative
deci sion of the Zoning Adm ni stration, Departnent of
Consuner and Regulatory Affairs to issue Building
Permit No. B456380, dated Cctober 30, 2003,
aut hori zing the construction of a two story detached

gar age.
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Appel lant alleges that DCRA erred by

all owing the said permit for construction to be i ssued
in violation of 11 DCVR section 199, 404 and 2500. 5.
The property is zoned R-1-B and it's |located at 5362
27'" Street, N.W, Square 2292, Lot 27.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nuch. Ckay. Wiy don't we introduce
everybody for the record. W'Il start on ny right and
we'll go straight down the panel and I'l| come back to
prelimnary matters.

MR. GREEN. Yes. M nane is Mtthew J.
G een, Jr.

CHAI RPERSON GRI FFI'S:  Excellent. And I'm
going to interrupt you with that beautiful voice, of
course, we always | ook forward to, but we need that on
a mke so it gets recorded.

MR. GREEN. Thank you, M. Chairnman.

CHAI RPERSON GRI FFI'S:  Certainly.

MR. GREEN: CGood afternoon, M. Chairman,
Menbers of the Board. M nane is Matthew J. G een,
Jr. and | am an Assistant Attorney Ceneral fromthe
Depart ment of Consumer and Regul atory Affairs.

MR CREWE: I'm Bill Crews. I''m the
Zoning Adm nistrator for the District of Col unbia.

CHAlI RPERSON GRI FFI S: | ndeed. Vel cone,
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M. Crews.

MR. CREWS: Thank you.

CHAI RPERSON  GRI FFI S: W have Dbeen
awaiting -- no, we haven't been awaiting, actually.

MR.  SCHONBERGER: Hi . I'm Jeffrey
Schonberger. | amone of the appellants. Do | need

to state ny address?

CHAI RPERSON GRI FFI' S:  Excel | ent.

MR. SCHONBERGER: 5341 28'" Street, N W

CHAlI RPERSON CRI FFI S: Thank you. V5.
Ferster?

MS. FERSTER  Andrea Ferster, counsel for
appel | ant s.

MR CARROLL: Good afternoon. Thomas
Carroll wth the Law Firm Holland and Knight
representing the property owners, the Mcheal Sears
Trust and it's beneficiaries, Matt hew and Any Epstei n.

CHAI RPERSON @RI FFI S: Excel | ent. M.
Sher ?

MR SHER And 1'm Steven Sher, the
Director of Zoning and Land Use Services with the Law
Firm of Holland and Kni ght.

CHAI RPERSON GRI FFI'S:  (Okay. Good. And,
M. Geen, did you want to begi n?

MR. GREEN: Thank you very nuch, M.
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Chai r man.
CHAlI RPERSON GRI FFI S: You need that

m crophone on.

MR.  GREEN: Again, thank you, M.
Chai rman, Menbers of the Board. It is our contention
that this appeal failed should not be granted. It

shoul d be di sm ssed because the appellants failed to
file the appeal within the 60 days of their know edge
of the Agency action.

| would point out inthe briefs that have
been filed our reference to the Tol kes case, which
cites to Beall versus the District of Col unbia Rental
Housi ng Commi ssion, and it stands for the proposition
that the court, once it reviews sonething that has
been tinmely filed, it can consider it. |If the matter
has not been tinely filed, then it nmust be di sm ssed.

CHAI RPERSON (Rl FFI S: Good. So let ne

j ust sunmmari ze.

MR GREEN: | would --

CHAI RPERSON GRIFFIS: And | will let you
address this. | have taken it a little bit out of
order just to start on ny right, but | wanted to

establish the fact that you are in support of the
notion to dismss.

MR. GREEN. | certainly am
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CHAlI RPERSON GRI FFI' S: Based on ti nel i ness.

MR GREEN: On tineliness.

CHAI RPERSON GRI FFI'S:  Good. W're going
to go to M. Carroll because it's your notion.

MR. CARROLL: Thank you. | will just back
up just slightly to begin again. Again, for the
record, Tom Carroll.

CHAI RPERSON Rl FFI S: Good. And |'m
sorry. W're going to get feedback for sone reason
this afternoon, so we're going to bug you about al
t hese m kes on and of f.

MR. CARRCLL: This appeal concerns the
Bui l ding Permt 456380 i ssued on Cctober 30, 2003 for
the construction of a new single famly dwelling and
a two story detached garage at 5362 27'" Street, N W
and, particularly, the appellant's appeal from the
deci sion preventing the construction of a two story
gar age.

Appel lants filed their appeal of the
permt on August 9, 2005. On February 7'" the
appellants filed a request to amend their appeal to
include Building Permt 476241, which was issued on
August 10, 2005 revising the original permt to
reflect new ownership and conplete construction in

accordance with the approved plans. No new zoni ng
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deci sion was made at that tine.

Under 11 DCMR section 3112.2, an appea
regar di ng adm ni strati on and enf orcenent of the Zoni ng
Regul ations nust be filed within 60 days fromthe date
the person appealing the decision had notice or
know edge of the decision conplained of.

The appel lants had notice of this zoning
decision at least in May of 2004 when they notified
the prior owner of the property that they objected to
the construction of the second story on the garage,
and that they believed it did not conply with the
Zoni ng Regul ations. | would point you to Exhibit 3 of
the appellant's statenment, which is aletter fromone
of the appellants to the prior property owner.

Instead of filing an appeal at this tine,
at that tinme, the appellants chose to negotiate with
the prior owner of the property and, apparently, the
appel l ants cl ai mthat the origi nal owner acqui esced to
their objections and agreed to only build a one story
garage. The permt for the two story garage, however,
was never revised. It was never revoked and the
appel l ants never filed the appeal of the permt.

We believe that the prior owner finished
the first story of the garage sonetine in Decenber of

2004. There was a sale of the property in early 2005.
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The Epsteins, who are now the current owners, were
never party to any of those discussions between the
appellants and the prior property owner and the
Epsteins aren't bound by any of those discussions or
any agreenments that may or nmay not have been nade.

Construction of the second story of the
garage was started wunder the first permt and
conpl eted pursuant to the second building permt, the
476241. Not wi t hstandi ng their discussions with the
prior owner, the appellants were not relieved of their
responsibility to file their appeal in a tinmely
fashion. Particularly, if they felt that there was a
zoni ng decision that was in error, their proper route
to correct that error was to file an appeal, not to
enter into any negotiations with the prior owner.

The D.C. Court of Appeals and this Board
in particular have found on several occasions that
parti es who choose to engage in negotiations or other
ways to resolve a dispute do not extend the tine
whereby they nmust file their appeal. |In our notion we
cite to the Waste Managenent case where the court
found that the appellant's choice to concentrate on
ot her avenues did not excuse its delay in failing to
not e an appeal .

And also in the Waste Managenent case
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they go on to cite the Wodl ey Park case whereby the
court found that even though there were efforts to
resolve the dispute through negotiations, those
efforts did not excuse the delay in filing or noting
an appeal, and that the appellants couldn't escape
their failure to file the appeal and even given the
fact that their opponent may not have negotiated with
themin good faith.

In a case decided by this Board i n Appeal
No. 14054, the appeal of Robert Love, the Board
di sm ssed the appeal of a building permt because it
was not tinmely. In that case, the appellant chose not
toimediately file an appeal, but instead to resol ve
any problens and issues through letters and neetings
with D.C. counsel, D.C staff at the various agencies
and the Mayor's O fice even.

But the Board found that despite his
attenpts, well, that the appellant's attenpts to
resol ve these i ssues to his -- the other neans was his
own choice. His failure to resolve the matter did not
change in any way the fact that he was advi sed t hat he
had a right to appeal and nor did it |essen the inpact
t hat the passage of tinme had on the constructi on which
was taking place.

The Board concluded in finding that the
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appel  ant' s choi ce of pursui ng ot her possi bl e renedi es
foreclosed his right to appeal to the Board. As |
said, also, the Court of Appeal s has repeatedly stated
that tineliness of an appeal is jurisdictional and if
the appeal is not tinely filed, the Board is wthout
power to consider it.

Here the original permt was issued
Cct ober 30, 2003. The appeal was noted Cctober 9,
2005, approxi mately, 588 days past the 60 day appeal
period. Even given the fact that the appellants may
not have known imediately as to the extent of the
construction, they definitely did know in My 2004,
which is nore than a year prior to themfiling their
appeal .

So it is our contention that in this case
the appellants are sinply untinely in filing their
appeal and the notion should be granted to dism ss the
case.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nuch for that summary of the notion to
di sm ss.

Do you agree that the Board woul d have t he
proper authority or jurisdiction to find an
extenuating circunstance that would find this tinely?

MR. CARRCLL: Yes, the regulations do
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allow for that.

CHAI RPERSON GRI FFI'S:  Ckay.

MR. CARRCLL: | f the appellant provides
you Wi th such information.

CHAI RPERSON  CRI FFI S: Good. And,
obvi ously, you're pointing us to the facts that there
are none, that they should have done it and this isn't
timely. M. Mller, a followup question?

VICE CHAIR M LLER Wiy was a revised
permt issued?

MR.  CARROLL: There was a change of
ownership and, originally, the Epsteins had contacted
DCRA before novi ng ahead with its construction. They
were inforned that they did not need a new permt.
Therefore, they started and then a stop work order was
i ssued for the site.

VICE CHAIR M LLER  So --

MR CARROLL: After the --

VICE CHAIR MLLER I'msorry. Wre they
constructing in July 2005 under a valid permt or not?

MR. CARRCLL: It was under the old permt
and, at the tinme, DCRA had considered that to be
val id.

VICE CHAIR M LLER: DCRA considered it to

be valid, but then why did they issue a revised
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permt?

MR CARRCLL: It could be that -- I can't
answer that.

CHAI RPERSON GRI FFI S: Shoul dn't you ask
DCRA?

VICE CHAIR M LLER | will ask DCRA the
same questi on.

MR. CARRCLL: However, | will followupto
say that after the stop work was issued, we went and
met with DCRA and a second permt was issued, as you
say, sinply to change, reflect a change in the
owner ship, and to conpl ete construction in accordance
with the plans that were approved and no new zoni ng
deci si on was nade.

VICE CHAIR MLLER. Once the garage was
conpl eted by the previous owner, do you think there
was still a case or controversy existing, which would
gi ve the appellant reason to file an appeal based on
the old permt?

MR. CARROLL: The prior owner sinply
finished the first story of the garage. The permt
permtted a two story garage. Therefore, the permt
was still open.

VICE CHAIR MLLER. So you're saying it

was not noot ?
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MR. CARROLL: Correct, the permt.

VICE CHAIR M LLER The i ssue. | was

sayi ng the i ssue about buil di ng a second story was not

noot .

MR. CARROLL: |'mjust saying by that tine
it was -- the tinmeliness had already taken effect. |
guess |I'm not answering that. | can't hear the
guesti on.

VICE CHAIR MLLER |I'm sorry, what had

taken effect? What are you saying had taken effect?

MR. CARROLL: The tineliness issue.

VICE CHAIR M LLER: Ch, you're saying the
timeliness had al ready run?

MR, CARROLL: Correct.

CHAI RPERSON GRI FFI'S:  Any ot her questi ons?
Ms. Ferster?

M5. FERSTER: Thank you. As we understand
the argunments by the owners, they believe that we
filed the appeal too late and then in the papers |
think that the D.C. Governnent has submitted also
t hey argue that the appeal was filed too early, which
| assune are alternative argunents, but I'mgoing to
address both of them

CHAI RPERSON GRIFFI'S: Well, let's clarify

because | think it's ny understanding, from DCRA,
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you're going to say we have at issue two permts and
two dates. Is that what you' re going to address?

MS. FERSTER: No, no. As | understand the
Governnment's argunent, and | believe the owner also
made that argunent in their papers, they argued that
while the appeal that the appellants filed was --
because it was filed two days before the revised
permt was issued to the new owners that it was too
early. And so |'mjust going to address that point as
wel | .

CHAI RPERSON GRI FFI'S: Al right.

M5. FERSTER: Unl ess you would like ne to
wait until that argunent is articul ated.

CHAI RPERSON GRI FFI'S:  No. | nean, | think
we have read it. This is just giving you an
opportunity to brief the notion.

M5. FERSTER Al right.

CHAI RPERSON GRI FFI'S: So go ahead.

M5. FERSTER: COkay. Well, just turningto
the too late part of the argument on the notion to
dismss, it's premsed on the notion that the
appel I ant shoul d have filed an appeal within 60 days
after the pernit was issued to 27'" Street, LLC which
was the prior owner. So that would have been -- and

that permt was issued on Cctober 30, 2003.
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And we made a proffer in our opposition
and M. Schonberger is also here to provide, you know,
additional factual testinony on that point, as well,
that, in fact, of course, the prior owner ultimtely
did not construct the second story addition on the
garage. |In fact, they constructed a zoni ng conpliant
garage of one story and then the prior owner sold the
property to the Epsteins.

So, in fact, the Cctober 30, 2003 permt
expired within six nonths of its issuance under 12
DCVR 105, so there was no permt fromwhich an appeal
coul d have been taken.

CHAI RPERSON CGRI FFI'S:  So you' re sayi ng t he
original permt issued in Qctober, what was it, 2003,
had expired?

M5. FERSTER. Excuse ne?

CHAI RPERSON GRI FFI'S:  The origi nal permt
that was issued in Cctober 2003 had expired?

M5. FERSTER. It had expired within six

nont hs - -
CHAI RPERSON GRI FFI'S:  Wthin six nonths.
MS5. FERSTER: -- of the conpletion of the
work. So there was -- so that permt is now noot.
CHAI RPERSON &Rl FFI S: How is the

conpl eti on established?
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M5. FERSTER: | believe the original, the

one story garage was conpleted in --

CHAI RPERSON GRI FFI'S:  Yes, but who woul d
establish the conpletion? Wat are you | ooking for?
For instance, if |I was | ooking at a comrercial office
building, | would think that a final wal k-through and
a Certificate of Occupancy, but this wasn't issued a
Certificate of Occupancy, was it?

M5. FERSTER. No, the garage was
conpl eted --

VR. SCHONBERGER: The garage was
conpl eted, approxi mately, August of 2000 --

CHAI RPERSON GRI FFI'S:  Okay. | guess |I'm
not being clear. What we're going to get with this
roomfull of lawers is for me to understand exactly
specifically what it neans to be conpleted. In your
mnd it was painted and they parked their car init.
|"mjust speculating. It seenmed conplete.

But what is it t hat establ i shed
conpl eteness that then would tell ne six nmonths from
that point ny permt is no |onger valid?

MS. FERSTER Well, it was under roof, |
assune. | nean, that would --

CHAI RPERSON GRI FFI S: But is that an

el enent of conpl et eness? Is that the official
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conpl eti on?

M5. FERSTER Wl --

CHAI RPERSON CGRI FFI' S: | s that what DCRA
woul d say, this is conplete, therefore your permt is
now done or over?

MS. FERSTER: Vell, | think we can
probably provide a proffer from our expert on that
nmatter.

CHAI RPERSON &Rl FFI S: Ckay. " m
anticipating that that was going to be a stickler.

MS. FERSTER  Yes.

CHAI RPERSON GRI FFI S: So let's get an
answer to that one.

M5. FERSTER. But let ne just --

CHAI RPERSON GRI FFI'S:  Good. CGo ahead.

MS. FERSTER -- finish sort of the
general framework of the l|egal argunment and then
perhaps we can fill in the factual gaps or the expert
gaps after | conplete.

Anyway, our contentionis that the Cctober
30, 2003 permt becanme nobot upon two events
transpiring. One was the conpletion of a one story
zoni ng conpliant garage and two was the transfer of
t he underlying property to newowners. At that point,

t he new owners were no | onger permtted to construct
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any addition to the original garage under the old
permt and, therefore, it would have been -- it was a
noot pernmit and no appeal could have been taken to
that permt.

Now, what the owners seem to be
suggesting, and | think this is an inportant point for
you to consider, is that the appellant should have,
essentially, taken an appeal of this permt because
the underlying plans authorized a two story garage
wi thin 60 days of the i ssuance of that permt based on
the -- even though the current owners had, in fact,
constructed only a one story garage which was zoning
conpliant based on the contingent future possibility
that the property could be transferred to a new owner
and they could then go forward and construct an
addition, a second story on the garage.

And that contention has a serious
ri ght ness probl em here because it is prem sed on the
notion that appellants woul d have to take, basically,
protective appeals based on contingent future
possibilities or theoretical events that nmay or may
not transpire and, in fact, ultimately it would have
been -- there was no possibility.

In fact, there was no indeed likelihood

that the new owners would have constructed a second
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story addition on that garage. So at that point it
woul d have been premature for the appellants to have
t aken appeal fromthat original permt and that permt
i s noot .

Now, the other problem of course, wth
the argunent that they should have taken appeal from
that permit is that, of course, a new pernmt was
i ssued here and that was what, in fact, the owners
were required to do if they wanted to construct a
second story addition on that garage.

They could not rely on the old permt and
regardl ess of what, you know, officials within the
DCRA may or may not have informally told the owners,
| think, you know, this Board has tine and ti me agai n,
you know, advi sed parties com ng before themthat it's
not a matter of what they tell you down at DCRA, it's
what the |aw requires.

And, ultimately, DCRA ultimately was very
cl ear that the new owners had to get their own revised
permt in order to construct the second story addition
and that permt was issued in August of 2005. So that
isreally -- between the sumer, July 2005 and August
2005, that is where the events occurred that would
have pl aced the appellants on notice that there is a

zoning violation that they had to appeal.
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Now, what, in fact, happened was in July
of 2005 the owners began illegally constructing a
second story addition. Wether it was with informnal
advice from DCRA or not, they began constructing an
addition and when the appellants |earned of that
construction, they i medi atel y made repeat ed requests
to advise the property owners and the relevant
Governnment officials that, in fact, the second story
addition on top of the garage was not zoning
conpl i ant.

When those informal efforts failed to get
t he owners to desi st fromconstruction, the appellants
took an appeal and the appeal was, in fact, nmade
wi thin 30 days of notice from-- within 30 days from
the date or -- well, it was within 30 days really from
when, you know, you had notice that the owners were
intending to go forward with construction of a garage
based on a prior permt that was no | onger valid.

CHAI RPERSON GRI FFI'S:  So you ar e appeal i ng
the prior permt that you are asserting is no | onger
val i d?

M5. FERSTER. Well, what they were doing
was appealing the owner's reliance on an invalid
permt.

CHAI RPERSON GRI FFI'S:  So - -
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MS. FERSTER That was pursuant to an

invalid authorization.

CHAI RPERSON GRI FFI'S: But let's be clear
about that. What is under appeal now is not the
owner's reliance on a DCRA docunent or is it?

M5. FERSTER Wl I, no.

CHAI RPERSON GRI FFI'S:  And, if so, is that
appeal abl e here?

MS5. FERSTER: It's the approval because at
that point it --

CHAI RPERSON @RI FFI S: It's the past
permt. It's the original permt that was appeal ed.

MS. FERSTER At that point when the
appeal was filed, which was in August, it appeared
that the official position of the DCRA was that the
prior authorization on the permts to construct a two
story addition on the garage would permt the new
owner to go forward and build that. So that, in fact,
was what the CGovernnental actions --

CHAI RPERSON GRI FFI'S: R ght.

MS. FERSTER: -- what was noted on the
appeal form was, in fact, the approval of Rochelle
Joseph on the permt plans.

CHAI RPERSON GRIFFIS:  So if | understand

you correctly then, because the next revised permt is
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after the appeal was put in, you're saying that there
are specific circunstances here that made it correct
in your legal reasoning for the appeal not to have
been filed until it actually was in August?

MS. FERSTER: The earliest this appea
coul d have been filed and not have been premature or
unright woul d have been when the owners -- when the
appel l ants reali zed that the new owners were begi nni ng
to construct the two story addition in reliance onthe
earlier permt.

CHAI RPERSON GRI FFI S: Ckay. But this
premature nature, what you're saying, it would have
been premature to bring an appeal, you're saying it's
because it's the intent of the owner and when they
found i ntent was not to build a second, then it wasn't
tinmely or it was premature to bring an appeal. l's
t hat correct?

M5. FERSTER: No, no, it's not the intent.
In fact, the garage was constructed with a one story--
it was a one story garage that was constructed and
conpleted as one story and then the property was
transferred. So nobody had any right to construct
anything else on that one story structure per that
original permt. That permt was just noot.

CHAI RPERSON GRI FFI'S: But if you followit
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logically --

MS. FERSTER And no appeal could have
been taken.

CHAI RPERSON GRIFFIS: If that's correct,
t hen you don't have anything to appeal, because if you
had no right to build a second story, then there is no
deci sion to appeal on. You either have to have one or
you have to have both together.

MS. FERSTER: Well, | nean, | understand
your quandary and the appellants were, in fact, in
that sane quandary, but because the owners were
apparently being infornmed by the D.C. Governnent that
they had a right to build under that prior permt,
they were going forward with construction.

So in order to protect the appellant's
right to make a tinely appeal, they inmmediately
appeal ed as soon as they |earned that the new owners
were unlawfully, in our view, relying on that prior
permt. And, infact, ultimtely the D.C. Governnent,
| believe, retracted whatever informal advice they
were giving to the property owner, because they ended
up issuing a stop work order on August 9'", at which
point the owner then applied for a permt as they
shoul d have done fromthe start.

CHAI RPERSON CGRI FFI'S:  Ckay.
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M5. FERSTER: And that new permt then now

-- and the new permt was then issued. So that sort
of brings nme now to the second point, which I think
gets at what you're dealing with, which is the point
t hat the owners and t he Gover nnent have made, which is
they say, well, okay, you're too early. You filed
your appeal two days before the permt that really is
now at issue was issued. And so, you know, you're
still out of luck, you're still not jurisdictional
and we have a couple of responses to the too early
argunent .

Now, the first point is that, and | think
this is sonmething that M. Schonberger, in fact,
astutely pointed out to me that | will just bring to
your attention, the rule actually doesn't say you need
to file your appeal wthin 60 days after the
Government action is being taken. It says wthin.
And, in fact, two days before the revised permt was
issued is, in fact, within 60 days of the revised
permt. So |l will just give that to you because --

CHAI RPERSON GRIFFI'S: Well, that's really
pushing logic, isn't it?

M5. FERSTER. Because it's just --

CHAI RPERSON @RI FFI S: Meani ng you can

appeal an official decision before it happens?
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M5. FERSTER: | just thought | would give

that to you.

CHAI RPERSON GRI FFI'S:  An anusi ng anecdot e.

M5. FERSTER. But | just thought |I would
give that to you

CHAI RPERSON GRI FFI S: One | won't soon
forget.

MS. FERSTER: Because, in fact, the plain
| anguage of the rul e doesn't say after. But, in fact,
at this point when you think about -- at this point,
what happened was when the revised permt was issued,
which is, in fact, arevisionto the original permt,
it, infact, relied on the exact sanme approval of the
Zoning Admnistrator that was initialed in the
original permt plans. And so you have a conplete
concurrence here, if you wll, of the Governnent
action that was taken on the original appeal and the
Governnent action that was the basis of the revised
permt.

And so there is no prejudice here to the
owners for the fact that the revised permt -- that
t he appeal was taken two days earlier than the revised
permt was issued because, in fact, the exact sane
Governnmental action was challenged in each, in the

appeal and in the revised permt.
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And what | would al so |like to point out to
you is that it is, in fact, an accepted rule of
construction under judicial rules that when you take
an appeal to a D.C Court of Appeals, the rules
explicitly allow you to take an appeal prior to the
entry of judgnent and that they still -- and that your
appeal is not too early when you do that.

That's Rule 442, sorry, 482 and the rule
is explicitly that, you know, if you take an appeal to
the Court of Appeals, you are allowed to appeal it
before judgnent is entered on the basis of, basically,
a deci sion that you believe -- that has been rendered,
but not officially entered in the court record and
that's exactly what happened here.

Apparently, official decision was nmade
wi thin DCRA that the owners were all owed to go forward
with constructing a second story addition on the
garage based on these revised -- on the prior Zoning
Adm nistrator's approval and they went forward and
began constructing it. And then the official entry of
that decision is reflected in the actual revised
permt, whi ch again says per t he Zoni ng
Adm ni strator's approval on the prior permt.

So, you know, if you apply that sort of

basic judicial principle, this appeal was, in fact,
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tinmely because it appeal s basically the decision that
was retroactively ratified really by the revised
permt itself. So | think the only other -- so |
think it's pretty clear that, you know, this appea
was filed in a tinely fashion, very tinely.

M. Schonberger and the appellants were
very diligent in filing an appeal of what they
believed to be an erroneous decision by the Zoning
Adm ni strator within as soon as possi ble and certainly
within 60 days of being apprised that the D.C
Governnment believed that it was appropriate to
construct the second story addition on the garage in
the way that it was.

So, in fact, we believe that, you know,
the appeal was clearly tinely filed and not neither
too early nor too late. Now, I'mjust going to turn
it to M. Schonberger so that he can just clarify sone
of the factual issues and if you have any questi ons on
t hose facts as well.

MR. SCHONBERGER: Right. | just wanted to
add to the record, to sort of fill in the chronol ogy
which | think has not yet been stated.

CHAI RPERSON GRI FFI'S:  Okay.

MR. SCHONBERGER: | guess the permt was

i ssued sonetine in the sumer of 2003, Cctober 31,
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2003, originally issued to an entity owned by the
Zuckerman Brothers. On that permt that was posted on
the property, it should be noted that the project is
described as asingle-fam |y dwelling or single-famly
residence with a detached garage. |t does not nention
a second story on that.

CHAI RPERSON @RI FFI S: No, but it says
according to pl ans.

MR. SCHONBERCER: Pl ans and pl at.

CHAI RPERSON GRI FFI'S:  Okay.

MR. SCHONBERCGER: That's correct. And, as
t he constructi on conmenced on the project, the garage
portion was not yet framed and a nei ghbor of ours, who
happens to be a contractor, had a relationship with |
think the framing contractor that was doing the
Zuckerman job. And he pointed out to our neighbor
that, hey, look, there is going to be a second story
on top of this because it's going to be an apartnent.

And so when we found out, | called Stewart
Zucker man and we had a qui ck conversati on and we sort
of -- it wasn't a negotiation. It was just an
invitation to have a di scussi on about the matter, and
that was the Menorial Day Wekend or thereabout in
2004.

John Epting, who |I' msure has been before
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this Board many tinmes, called nme back and we had a
di scussion about it and | guess M. Carroll calls it
a negotiation, but it was an awfully short

negoti ati on, maybe five mnutes, and M. Epting said,

okay, | will nention -- | wll get back to you. I
will see what Stewart says about not building the
garage, the second story on the garage, and | will et
you know.

And he called ne back within a very short
period of time and assured me that the Zuckerman
Br ot hers woul d not build a second story on the garage.
And then they proceeded to frame up a single story
with a roof structure, and that was within 60 days of
our notice or 60 days fromthe Menorial Day Wekend.
Now, had they not kept to their word, there was no --
and | just want to nmake it clear for the record.
There was no ongoi ng negoti ati ons.

There was an agreenent. | asked M.
Epting to send ne a letter, put it in witing and we
just cannot -- | cannot produce that letter and M.
Epting, | have asked himfor it and he can't produce
it, but there was a witten correspondence to us that
assured us that they -- now, of course, | think it was
wor ded t hat t he Zucker man Brot hers woul d not build the

second story, but neverthel ess they kept to their word
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and it was within the tinme period, because they were
within the tinme period that we could have ot herw se
made an appeal. And we relied upon not only their
word, but also their actions in not filing an appeal
at that tine.

Now, | guess the question posed is, well,
why didn't you file an appeal anyway? And although I
think our reliance is duly noted here, it should al so
be pointed out that | think sort of the econonics, the
adm ni stration and the duties of this Board woul d be
conpromised if everybody in the world, once they
reached an agreenent and once a structure was built,
kept filing appeals. You wouldn't be able to get on
this docket probably.

CHAI RPERSON GRI FFI'S:  Right.

MR, SCHONBERCER | nstead of six nonths,
it my be two years. So really it didn't make nuch
sense for us to do that and that is sort of what
happened.

And when these Epsteins purchased the
property, | guess the M chael Sears Trust, M. Epstein
called me up and we had a di scussi on about, you know,
the nerits and we told himwe opposed it and he said
wel I, you know, think | can speak to your attorney?

| said no, | don't want you to speak to ny attorney.
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And then they commenced construction of the garage
posting the permt that the Zuckermans had.

It wasn't even an original permt. |I'm
actually in the real estate business nyself and | know
if I don't have an original permt posted at a site,
| can get slapped with a $2,000 fine. It's illegal to
do that.

So we called DCRA and asked for a
conti nuance, you know, for the property to be, you
know, inspected, to put a stop work order until the
correct permt would be issued, which | guess was
i ssued after we filed our appeal, but we had no ot her
appeal or no other permt to reference.

It was alnost if the Epsteins had done
what they were supposed to do and had actually
conplied with the law, we would have known which
permt to appeal. The second permt that's issued has
-- M. Carroll is incorrect. There is a new zoning
decision that is nade when the Epsteins got their
permt. It's signed off on their application, which
| think is submtted in our docunents, by R Joseph.
It gets reviewed again by Zoning.

CHAI RPERSON GRI FFI S: Ri ght, the second
permt.

MR. SCHONBERGER: That's correct. Again,
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had the Epsteins done what they were supposed to do,
t hen we woul d obvi ously have been able to have noted
t hat deci sion.

CHAI RPERSON GRI FFI'S: R ght.

MR. SCHONBERGER: So to meke the point
that, well, we were too early would actually reward
the Epsteins for their nalfeasance and breach of the
law. And, you know, all these statutory el enents of
timeliness really gets down to |aches.

It really gets down to the equitable basis
of | aches. It's, you know, sitting on your hands
whil e soneone else is being prejudiced and we are
absolutely -- we're not. W didn't sit on our hands
and they were not prejudiced. And | think M.
Lourenco m ght have to -- m ght have sonet hi ng t o add.

VICE CHAAIR MLLER | would like to ask
you a questi on.

MR. SCHONBERCGER: Certainly.

VICE CHAIR M LLER. Wy didn't you amend

your appeal until February '06?

MR SCHONBERGER: W did not -- | don't
think -- | don't believe we got notice that the
Epsteins had applied for a newpermt, | think, until

probably I|ike Novenber/Decenber, so that was even

after the 60 days.
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VICE CHAIR MLLER  And how did you get

notice?

MR SCHONBERCER: | think it was Sanmant ha
Nolan | think may have -- naybe here maybe may have
told us. She is with the ANC. Excuse ne.

CHAI RPERSON GRI FFI S: Any ot her quick
guestions? All right. W're going to nove ahead. Do
you want to address again your filing of the notion,
your response to the notion?

MR GREEN.  Yes.

CHAI RPERSON GRI FFI'S:  And t hen we' re goi ng
to go back.

MR GREEN.  Yes.

CHAl RPERSON Rl FFI S: Just to give
everyone an understandi ng of what we're going to do
next .

MR GREEN.  Sure.

CHAI RPERSON GRI FFI'S:  Then we'll go back
for quick responses of all those that have just said
internms of highlighting their notions, and then we're
going to nake a very eloquent and judicial decision
and then we'll figure out what we do with the rest of
our afternoon.

MR GREEN. | will try to be very brief,

M . Chai r man.
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CHAI RPERSON GRI FFI'S:  Sure. Ckay.

MR. GREEN: First of all, I'"'m going to
wor k backwards. ['mgoing to direct your attentionto
the 8/10/05 permt, which is the B476241. It says
"Revision to Permit 456380 to reflect new ownership
and conpl ete construction in accordance w th approved
plans.” Now, the initial permt, B456380, talked in
terms of construction, new detached garage and site
retaining walls as per plat and plans, separate
el ectrical, nechanical so forth and so on

These are public docunents. The
application for a permt is also a public docunent and
it talks about a 26, you know, length, 26 feet, 22
feet inwidth and an area of 572 square feet, whichis
the footprint, a height of 50 -- rather of 20 feet and
it talks of a total of cubic feet, sonme 11, 440 feet,
and it tal ks about the estimate and all of these are
publ i ¢ docunents.

At the tine these docunments or these
permt applications were nade, it is the contention of
DCRA that all parties were aware of this and they
coul d have done sonething in ternms of filing an appeal
fromthe Agency's decision, which was the approval of
t hese permts.

Now, M. Schonberger wasn't inprisoned
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beyond the seas. M. Schonberger wasn't in the
hospi tal . Wat |I'm saying is there were no
extraordinary circunstances that would prevent M.
Schonberger fromtinely filing an appeal in the first
i nst ance. He didn't do it. Ms. Rebach and M.
Schonberger lived in that sane general area there, are
famliar with this thing. They know about these
permts. They took no action.

However, later on after a permt was
approved, the revision of which was only a nane
change, they conme along and then they file an appeal
before the issuance. That is premature. I n other
words, what we have are two instances where the
appellants failed to neet their obligation of filing
wi thin the 60 day peri od.

In one instance, they were way, way -- a
year |later and in the other instance, they were a day
early. In a nutshell, that is what this case is
about. That's why we --

CHAI RPERSON CGRI FFI S: So the official
action on the 10'" of August '05 with the issuance of
the revision of the permt was just to change
ownership. |Is that correct?

MR. GREEN. It reflects the new ownership.

It reflects a nanme change.
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CHAI RPERSON @RI FFI S: And that would

predi cate on the fact that the October 30, '03 permt
was still valid. |Is that correct?

MR. GREEN. That's right.

CHAI RPERSON GRI FFI S: So, in fact, if I
understand what you're saying in this statenent,
because | didn't glean that fromyour actual witten
subm ssion, the official decision, the appeal able or
the tinely appeal able, getting away from the day or
two early, say if you put it on the day, the actua
only official action on the 10'"" of August '05 was a
change of ownership?

MR. GREEN. The i ssuance of the permt for
8/ 10/ 05 was to change ownership. That's what the
permt says, "Revision to Permt 456380."

CHAI RPERSON GRI FFI'S:  Okay.

MR. GREEN. "To reflect new ownership."

CHAI RPERSON GRI FFI'S:  Okay.

MR. GREEN: "And conpl ete construction in
accordance with the approved pl ans. "

VICE CHAIR M LLER: | have two questi ons.
First of all, was construction pursuant to the first
permt in July 2005 legal? Was it pursuant to a valid
permt?

CHAI RPERSON GRI FFI S: Can't answer that.
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VICE CHAIR M LLER Vell, it was a
different owner using that permt. |Is that valid or
not valid? What does that nean, change of -- | know

the reason that there was a new permt.

MR GREEN. Sure. Well, the contention of
DCRA is that the original permt was valid, that the
new permt reflected a change of ownership and that
the construction was to take place pursuant to the
approved plans which were submtted.

VI CE CHAIR M LLER: So what if DCRA didn't
issue arevised permt for, say, seven nont hs down t he
road or whatever? Does that nean that appellants
woul d have to wait while construction was underway
before they challenged the construction or DCRA s
al | onance of the construction?

MR. GREEN. WAit a mnute. W're saying--

VICE CHAIR M LLER You' re saying they
were early. You're saying they were two days early.
" msaying --

MR. GREEN: |'m saying they were two --
yes.

VICE CHAIR M LLER. Ckay. |'msayi ng what
if DCRAdidn't issue arevised permt until six nonths
|ater, should they wait? Meanwhile, something is

goi ng under roof. Should they wait?
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MR.  GREEN: No, I'm saying that they

shoul d have challenged the initial permt and they
didn't do this. That's the problem that the purpose
of the second permt was only to reflect a change of
name. That's what it says. That's what the permt
says, ownership change, and that's what it reflected.

VICE CHAIR M LLER  Ckay.

BOARD MEMBER MANN: Was the one story
structure a conpl eted buil di ng?

MR GREEN.  Yes.

BOARD MEMBER MANN:  WAs it built according
to the submtted plans?

MR GREEN: It was built in accordance
with, howcan | say this, the submtted plans with the
opportunity to be expanded.

CHAI RPERSON GRI FFI'S: Didit build outside
of the scope of the plans in the permt that was
i ssued?

MR GREEN. No, it did not.

BOARD MEMBER MANN: But it was a conpl et ed
bui | di ng?

MR GREEN: Yes, it was.

BOARD MEMBER MANN: And did DCRA i nspect
the one story buil ding?

MR. GREEN. Well, let's put it like this.
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When permts are issued, there are certain inspection
requi renents that have to be net based on
construction, plunbing and electrical, fire and so
forth.

BOARD MEMBER MANN: Ckay. And no revised
pl ans were ever submitted. |Is that correct?

MR GREEN: One nonent. Not to our
know edge, sir.

BOARD MEMBER MANN:  Thank you

CHAI RPERSON Rl FFI S: Ckay. Bri ef
rebuttal s or address, however you want to count it.

MR. CARRCLL: Thank you. | guess, first,
"1l begin by reiterating that the zoning decision
conpl ai ned of was nmade in 2003. The tine to file the
appeal was in May 2004 when t he appel | ants knew of the
zoni ng deci sion that had been made. They knew that a
two-story garage was approved under the permt for
that | ocation. That is the decision that 1is
conplained of. That is the tine in which the appeal
period should have run. That is when they had
know edge.

As for the second permt, how shall | say
it, intheir papers the appellants who |ive across the
alley state that on a nearly daily basis they called

to conplain that construction was going on in what
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they thought was an invalid permt. As we have
stated, DCRA has informed the property owner that we
were functioning under a valid permt. After issues
were raised, they made us go back and revise the
permt.

However, getting back to ny point is they
called on nearly a daily basis to conplain. They went
out and | ooked at the property. They saw that stop
wor k orders had been i ssued. They saw that stop work
orders had been taken down. They saw that
construction had been stopped. They then saw that
construction continued, started again and was
conpl et ed.

| would say that the appellants are
effectively on notice that a second permt was issued
on August 10'", They were under the responsibility
after having called DCRA many tines and having
instigated the process to investigate why a stop work
order was renoved and construction was able to
conti nue. So I would say they were effectively on
notice back in August, not Novenber or Decenber.

And, therefore, even if they find that a
second zoni ng deci si on was nmade, it was nade i n August
and they filed their appeal 120 days past the 60 day

appeal period, and therefore they are still untinely.
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And just to followup on what you said,
Ms. Mller. If they were -- thought that the
appellants or excuse ne the property owners were
constructing under an invalid permt, they did what
actually people do in that situation is call DCRA and
ask an inspector to cone out and find that the permt
is invalid and a stop work order is issued. That
process took place, so they wouldn't have to wait the
six months until a revised permt was issued. That
woul d be our position.

VICE CHAIR MLLER Ckay. And is it --
since you addressed that to ne, is it also your
position that parties should file protective appeal s
when, in fact, they think that the i ssue is noot that
they have an agreenent and the building has been
constructed, but there's a permt out there that would
all ow sonmething nore to happen, that they ought to
come down to the Board and appeal it anyway?

MR.  CARROLL: Not having been part of
t hose di scussi ons what ever they were, | can't tell you
exactly what sort of agreenent was nmade and | don't
t hi nk anyone in this room other than the appellants,
have any know edge of that. And | would say that it
woul d be at | east our position, and | would think it

woul d be the District's position, that private parties
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should not be meking determ nations of whether a
zoni ng decision is correct or not.

If the appellants felt that the zoning
decision was in error, instead of making inforna
agreenent with the neighbor, their responsibility was
to point out and take an appeal of that deci sion.

VICE CHAIR M LLER. And they can't rely on
the fact that a structure appears to be built and
conpleted. |Is that your position?

MR. CARROLL: It would be ny position that
under the permt it was not conpl eted. And obviously,
then knowing that a two story garage was permtted,
that it would not be permtted further, I would point
back to the cases which | referenced earlier, which
even said going back to the Wodley Park case in
situations of discussions whether they are five
m nutes or negotiations, it does not matter whether
they felt they had a deal or not and whet her the ot her
side they were dealing with was acting in good faith
or was less than forthcom ng of which the property
owner and our clients had absolutely no invol venent
wi th any of those discussions.

M5. FERSTER. May | nmke a brief point?

CHAI RPERSON Rl FFI S: Yes. Hold on a

second. M. Geen, any followup? Last comrent?
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MR. GREEN: | don't think so.

CHAI RPERSON GRI FFI'S:  Ckay.

MR. GREEN: | think all of the points have
been made, | nean, M. Chairnan.

CHAI RPERSON GRI FFI'S:  Okay.

MR  GREEN: And | think that we'll
basically leave it at that

CHAI RPERSON GRI FFI S: Put your m ke on.
kay. Good.

MR GREEN. Oh, | think that the --

CHAI RPERSON CRI FFI' S: That's all right.
He got it.

MR, GREEN. Al right. Al right.

CHAI RPERSON GRI FFI'S:  Last.

M5. FERSTER. Ckay. Yes, since some of
t hi s di scussi on has rai sed questi ons about whet her or
not arevised -- an original permt remains valid nore
t han, you know, 100 days after it was i ssued and after
the structure permtted had been conpleted, that's a
position that we disagree wth. It's an expert
determ nati on and we woul d ask that you hear briefly
fromour expert, M. Armando Lourenco on the question
of the validity, of the continued validity of that
original permt. Andthen | just have one brief point

to make as wel |.
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CHAI RPERSON CGRI FFI'S:  Good.

M5. FERSTER  Ckay.

CHAI RPERSON @RI FFI S: You're going to
address that.

M5. FERSTER: kay. Yes, and then | also
want to nmake just one -- well, let ne --

MR. CARROLL: Before we get there, we
woul d object that that's not a zoning determ nation.

CHAI RPERSON GRI FFI'S: I ndeed. Fol | ow up
on that? \What does that nmean it's not a zoning
determ nati on?

MR. CARROLL: It would be a building
permt issue addressed to --

CHAI RPERSON GRI FFI'S:  Okay. But how does
that help us in our understanding of whether we can
hear this or not? You objected to hearing M.
Lourenco, if | understand your objection, addressing
the fact of whether this permt was still valid. And
you're saying it's not a zoning issue. That neans
what? [It's not an appeal abl e i ssue before us?

MR. CARROLL: Right.

CHAI RPERSON GRI FFI'S: Okay. | agree with
t hat . But does it inform us in terns of the
tinmeliness issue that we're trying to decide?

MR. CARROLL: | would say that the two
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permts are related, in the sense that as | have
stated earlier, if you find that the first permt was
invalid, they were still too late on the second
permt. Excuse nme one nonent.

MR GREEN. M. Chairnman?

CHAI RPERSON GRI FFI S: But they actually
haven't appealed the second permt. | mean, you' ve
request ed your advice, but it's interesting. It's an
interesting situation we're in. Yes, M. Geen?

MR GREEN:. M. Chairman, | just -- you
know, not to belabor this, if you're to hear from
anybody about permts --

CHAI RPERSON GRI FFI'S: | know.

MR,  GREEN: -- and their efficacy, you
need to hear from whon? The Zoning Adm ni strator or
sonmeone fromt he Department of Consunmer and Regul atory
Affairs.

CHAI RPERSON GRI FFI'S:  That's why |I' mbei ng
tentative in how nuch of the door we open here,
because I'mnot sure that -- | want to be practical of
what we can use for this issue. And I think we should
al | understand that this does go essentially to one of
the elements and argunents of tineliness, right? |
mean, | think sone of the Board Menbers are thinking

well, if the first permt expired, then naybe there's
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a whol e new entity here.

If it didn't expire, then are we actual ly
havi ng any el enents of which are appeal abl e? Because
was there any new zoning determ nation nade after
2003? So that's what I'mstruggling with is how far
in we go. Any help? No, no help.

MR. GREEN: You know, | can put our Zoni ng
Adm nistrator on and let himclarify. 1 think he is

nore expert to speak to this than anybody in this

room

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR CREWS: M. Chairman, what | really
wanted to do was kind of clarify, | think, what ny

abl e assi stant and Attorney General indicated was that
there was no final -- there is no record of a final
i nspection of the house and the one story garage. So
technically, that permt is still open. And you have,
and | apologize | don't have the exact tinme, but you
have a couple of years to conplete construction and
that woul d be in Chapter 12 of the Regul ations, which
| do not have in front of ne. | apol ogize.

CHAI RPERSON GRI FFI'S:  Okay. So --

MR CREWG: But there's no fina
i nspection of the one story garage or ny |ook at the

records of the house itself. So, therefore, you know,
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you have a tine between Cctober of '04 and the sunmer
of '05 where the construction resuned. And at that
point, there was a stop work order on it. But again,
my conjecture to this before | was wth the
Departnment, but it could be sinply that the nanes
didn't match and so the i nspector thinking that either
t he nanmes didn't match on the permt and t he new owner
or the fact that it was nentioned that there was --
that they didn't have the original permt, just a copy
of it.

So either one of those could have
triggered an i nspector to put a stop work order on and
that would tend to lead to the conclusion then that
the Departnent then indicated to the new owners that
they should apply for a building permt in their own
nane.

CHAI RPERSON GRI FFI'S:  So we're not cl ear
actually whether it was a zoning-based stop work
order, but there are other elenents that could have
gone into that?

MR. CREWS: Right.

CHAI RPERSON R FFI S: Ckay. | think
that's hel pful. But, M. Lourenco, you wanted to
address that aspect?

MR. LOURENCO The aspect of the validity
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of the permt?

CHAI RPERSON GRI FFI'S:  Well, | don't know.
What were you going to be --

MR. LOURENCO  Yes. Actually, just for
i nformation, maybe it m ght be off the record.

CHAI RPERSON GRIFFIS: It certainly won't
be.

MR. LOURENCO Once construction --

CHAI RPERSON GRI FFI'S:  Why don't you state
your nanme and address for the record.

MR. LOURENCO For the record, ny nane is
Armando Lourenco and ny address is 3055 Harrison
Street, N.W, Washington, D.C. What 12 DCVR says is
t hat once construction activities are discontinued,
the permt lapses in six nonths. Now, | think -- I'm
not sureif | told you or not, but it's very difficult
t o det er mi ne whet her construction was di sconti nued for
nore than six nonths. ['ll grant you that.

But | have here, and | think it's part of
the record, a letter fromthe Deputy Director of DCRA
that states, and this is | guess the decision of the
code official, it states the permt was valid. So
"1l have to take things at face val ue and accept his
st at enent . But he goes on to say that M. Epstein

applied for and was i ssued a revi sed pernmt for change
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of ownershi p on August 10.

The building code states that once you
revise a permt, the revision permt is part -- is an
integral part of the original permt.

CHAlI RPERSON CRI FFI S: W don't -- it's
just that --

MR. LOURENCO WI | be together and so on.

CHAI RPERSON GRI FFI'S: R ght.

MR. LOURENCO. There was a deci sion of the
Zoning Adnministrator's Office on August the 10'" that
pertained to the original permt that was -- is under
appeal .

CHAI RPERSON CRI FFI S: And what's the
deci si on?

MR. LOURENCO That section of the Zoning
Regul ati on, section, | et nme give you the right nunber,
322.4(b) requires any anmendnent to a permt to conply
with the provisions of this title 11 DCVMR i n effect on
the date the permt is anended. This goes to the
i ssue of vesting of zoning rights and when it was
introduced into the Zoning Regulations it had the
effect in DCRA of having every project be reassigned
by zoning on the date the permt is issued to make
sure that it conplies on the date the permt was

i ssued.
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CHAI RPERSON GRIFFI'S: But if | follow you

and understand --

MR, LOURENCO  So --

CHAI RPERSON GRI FFI'S: | understand it has
to be reviewed.

MR LOURENCCO As a formal decision, a
formal decision on August the 10'" on the permt, the
bui | di ng code considered as an integral part of the
original permt, that decision.

CHAl RPERSON GRI FFI S: So you're saying
that in issuing a revision --

MR LOURENCO It's a --

CHAI RPERSON GRI FFI S: -- even though
there's one el enent of that permt that's revised, it
opens the door to all the other aspects of the
original permt? Because essentially you have to sign
of f on the original.

MR, LOURENCO It's a restatenent.

CHAI RPERSON GRI FFI'S:  To the Board.

MR LOURENCO It's arestatenent that the
prior decision was correct.

CHAI RPERSON GRI FFI'S:  Yes, okay. That's
actual ly not what the Board has found i n the past, but
it may be persuasive this tinme. | don't know Ckay.

Anyt hing el se? Any other questions?
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M5. FERSTER. Well, just two points very

briefly. And that is that, you know, while of course
in the past the Board has found that, you know, a
revised permt, you know, has to raise new zoning
issues in order for it to be appealable. 1In certain
cases that's only in the context and |I' massuni ng you
are referring to the Sunrise matter that was before
the Board. That's only in the context where there is
a raise due to cod or collateral estoppel principle
that woul d bar relitigation of matters that coul d have
been raised in the earlier permts.

And, of course, our contentionis that the
appellants could not have challenged the earlier
permt because it wuld have raised basically
premature or unright issue at that point.

CHAI RPERSON GRI FFI S: | think it's an
interesting exanple to bring. However, | think there
are many nore exanples in ternms of the tinmeliness
i ssue and whether -- and even anending appeals and
what aspects of anendnents are taken in. W're stuck
with tinmeliness.

MS. FERSTER  Yes.

CHAI RPERSON GRI FFI'S: So Sunri se sonmewhat
addresses that, but I'mnot so sure.

M5. FERSTER No, no, | just wanted to say
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that that's --

CHAlI RPERSON GRI FFI S: [t's a tinmeliness

i ssue.

MS. FERSTER  You know, this is different
cont ext .

CHAI RPERSON GRI FFI'S: Sure.

M5. FERSTER. Than what you are focusing
on changes that are nmade at the -- you know, at a

revised permt stage.

CHAlI RPERSON GRI FFI'S:  Sure.

M5. FERSTER. And then the other point |
just want to nake is that, you know, the whol e issue
of the agreenent between the prior owners and the
appellants is a real red herring here, because the
real issue is that the building is built, that the
garage was built as a one story building and not
whet her or not there was an agreenent that was or was
not in effect at that point, where they promsed to
build it as a one story garage.

And what di stingui shes this case fromthe
Wodl ey Park case and the Waste Managenent case is
that the owner has sided because, you know, the
difference here, wunlike those cases, is that the
appel lants were relying on an agreenent to basically

extend the tinme for appealing a permt that remrained
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in effect and was, in fact, authorized construction.

And here the issue is not that they are
relying on this agreenent in any way to extend the
time under which they have to file an appeal. Their
contention is that they did not have to file the
appeal for that permt, because that permt has
expired and is no | onger valid.

CHAI RPERSON GRI FFI' S: Right. Oay. Thank
you all very nuch. Board Menbers, clarification,
guestions before we nmake a decision on the notion?

VICECHAIR M LLER: All right. | have one
guestion for M. Lourenco. | just wanted to know is
it your position or we don't know whether or not the
first permt |apsed? But if the first permt |apsed,
then the revision revived it?

MR. LOURENCO: No, no, no.

VICE CHAIR M LLER  Ckay.

MR. LOURENCG If it |apsed, there is no
reviving, there is no CPR for a | apsed permt.

VICE CHAIR M LLER Do we know if it
| apsed?

MR. LOURENCO. We have the word of the
Deputy Director of DCRA. Now, another thing that
needs to be considered is that ny client relied on

rul es that are outside of the Zoni ng Regul ati ons that
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state when a permt |apses he stopped seeing
contractor's trucks at the door, so he figured the
construction was over. And nore than six nonths went
by, he can sit back and relax. Construction starts,
finished roof gets renoved, all bets are off there.
Now, the position of the code official was that the
permt can | apse.

VICE CHAIR M LLER: Ckay. Thank you.

BOARD MEMBER ETHERLY: M. Chair, 1'llI
perhaps just kind of kick us off and say in all
honesty I"mstill struggling. I'mstruggling with it
in a mgjor way. |'ve been one of the voices before
perhaps to the point of being a broken record on the
appeal s issues as it relates to our dealing with this
guestion of 60 days. It goes without saying and it's
probably stating the obvious that this is definitely
a conplicated set of facts that we are kind of
confronted with here.

Per haps not the nost straightforward set
of events to kind of keep track of. Part of ny
concern is the binding of a subsequent owner by what
appears to be an agreenent that was entered in one
iteration, if you will, of a property's life span.
And as we all know, of course, there are nany

concei vably any nunber of owners that may have a pi ece
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of a property over the tine of its life.

But perhaps what 1'Il invite from ny
colleagues | think all this is pointing to |I'm just
still not necessarily convinced, but I1'mopen at this
point. Part of what I"mstruggling with is alittle
bit of the question and answering that we have had
around the i ssue of what was conpl et ed, what was under
roof at a certain point in tine.

| invited a little bit of a side
conversation with the Chair in one of the earlier
parts of the discussion around the issue that both
permts say on their face two stories. Perhaps what
I|"m struggling with is trying to figure out what
rel evance does that have to what was an indication of
what was possible? Even if you entered into an
agreenent with one set of owners at a particul ar point
intime, you were still authorized under that permt
to go to two stories.

Now, perhaps it was an issue where
drawi ngs were lost and had to be redone and then in
the redoing of the drawings with the new set of
owners, ah, two stories, we're permtted for that.
Let's go to that. I'mstruggling a little bit with
that. So I'll just leave it there. ['ll just |eave

it there and invite sone additional comrents from ny
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col | eagues.

CHAI RPERSON GRI FFI S: Excel l ent.  Thank
you very much. As | see this breaking down, we have
two i nportant was to go, obviously, to find and grant
the notion to dism ss based on not tinmely subm ssion
and the other is the opposite.

To frame out this way, as | see it, we do
have, as M. Etherly said, a very conservative route
on this Board that says "tineliness is tineliness."
In fact, it went to the Zoning Conm ssion for text
anmendnent for pure clarification, because we found it
so many ways in appeals. Every single tinme an appeal
was brought, we went through this labyrinth and we
brought down some, | think, very definitive pieces.

The facts of the case at issue here is
that a permit was issued Cctober 2003. The appea
wasn't filed until August of 2005. How we find
oursel ves even debating the aspect that this is
tinmely, one mght say, seens to be a waste of alittle
bit of tinme. However, then you start rolling in and
factoring in the other aspects to it. And one m ght
say these are the extenuating circunstances.

| think we have often cautioned. In fact,
we have found appeals not tinely, based on a reliance

of this negotiation. Wat's interesting here is that
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it was successful for a short period of tine.

Now, one, we were told do we reward
sonebody for waiting long enough for changing
ownership, nmy words, but and then noving ahead and,
the reverse, do we reward one for going through
negoti ati ons and not followi ng the proper procedure in
order to find it?

| think in many ways, in many respects, we
have spent the time that we need to on getting and
heari ng the evidence on this and deliberating on it.
| don't believe we can find strongly and definitively
that this was exactly tinely or not w thout getting
too far into an issue of the permt that is at hand,
unl ess one can feel strongly enough that the original
permt issued in 2003 was still valid and carried
t hrough, and the only revision that was nmade was an
owner shi p change and that ownershi p change woul d not
rise to a level of a zoning issue.

And that not being a zoning issue, then
there woul d be nothing right for an appeal before us
today. But what |I'mhearing fromboth sides actually
is that there is sonme confusion about what dates we
actually peg to set the clock running and what not to.
So let's hear fromothers.

VICE CHAIR MLLER: | think it's clearly
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timely. | think that the appellant in this case acted
very quickly with respect to both permts. | nmean

with respect to the first permt, within the 60 days
they worked it out with the owner at the tinme and then
it was constructed just to one story.

So for themto have cone to the Board with
an appeal based on actions that that owner was not
going to take, | think, would have been premature. It
got noot as soon as the building was constructed.
cannot see that we would want to encourage parties to
come running in here when, in fact, it has been worked
out to their satisfaction.

Wth respect to the second permt, they
were early. | nean, they saw that construction was
going on and they filed an appeal. And it has been
certainly said fromthis Board that as soon as you
know sonething is wong, go file an appeal, and that's
what they did. And the fact that it was two days
early or whatever | don't think should nean that their
appeal should not be heard.

CHAI RPERSON GRI FFI S: | think that's
sendi ng a m xed nessage, in fact an opposite nmessage,
that the Board has always held onto. And, in fact,
counsel made the point and perhaps | wll say it

differently. What is at appeal is not the actions of
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a builder or a homeowner. \What is at appeal before
this Board is the decision by DCRA.

VICE CHAIR M LLER: That's correct.

CHAI RPERSON CGRI FFI S: So the decision
doesn't change whether the project is built or not
built. But you're saying it worked out to their
satisfaction so, essentially, there was no error.

VICE CHAIR M LLER: But yet, well, you
don't want to have parties challenging an error of
DCRA when, in fact, the building has already been
built and there is no case or controversy that is
really existing out there. Then it just becones
al nost academi c.

| nmean, granted, there is that permt
still hanging out there, but |I really don't think that
we want to encourage parties to cone in after a
building is under roof. | mean, that to nme serves no
purpose and | don't think that the regs speak to that.
That is why they speak about appeals being filed
wi thin 10 days fromwhen a building is under roof.

CHAI RPERSON GRI FFI'S:  But | guess what |
don't understand then is the building was under roof
for the permt that was i ssued, so howis it tinmely to
be hearing it now? You' re saying they shouldn't have

cone in along tine ago because they had a renedy, but

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

232

we're here with the sane permt with the sanme issue.

VICECHAIR M LLER: But it wasn't built to
that permt. They had no reason to believe that it
woul d be built to two stories once there was --

CHAI RPERSON @RI FFI S: They had all the
reason. They had a permt. It was issued. The
deci si on was nade.

VICE CHAIR M LLER: Boy, | don't think so.
| mean, | think if the public is out there and they
have an agreenent by the owner that they are not going
to do it, so therefore then the owner builds it only
to one story, and the fact that there is this piece of
paper out there that could have all owed themto build
two stories --

CHAI RPERSON  CRI FFI S: But didn't you
di sagree with M. Carroll's statenent that actually
zoni ng issues should be dealt with out in the public
and they should deal with whether it's right or wong
and then, | guess, when it beconmes so controversial it
only cones to us so that we coul d, conceivably, have
two kind of different zoning realnms? And if you can
figure it all out anongst yourselves, then that's
okay, but then when you can't, it cones to us. So we
kind of |ose the whole --

VICE CHAIR M LLER No, | think that's
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often the case.

CHAI RPERSON GRIFFI'S: | certainly hope it
isn't.

VICE CHAIR M LLER  No, that they work it
out and there is no longer relief that needs to be
sought before the Board.

CHAI RPERSON GRI FFI'S:  You nean sonebody
can be out there and understand whether they need a
vari ance or not or they just --

VICE CHAIR M LLER. No, they can --

CHAI RPERSON GRIFFI'S: W all get along.
Who needs par ki ng?

VICE CHAIR M LLER: | think we nust not be
comuni cating because | think that they work it out so
that they no |onger need variance, then they don't
cone to the Board.

CHAI RPERSON GRI FFI'S:  Ch, so you' re sayi ng
they don't build the second story?

VICE CHAIR M LLER: That's right, and t hey
had every reason to believe. | think it was very
reasonabl e at | east to believe that a second story was
not going to be built when you had a letter fromthe
owner saying so and then the owner actually
constructed it only to one story.

CHAI RPERSON GRI FFI'S: | see. So you would
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say the cl ock starts when the new construction started
up agai n?

VICE CHAIR M LLER. That's when they had
notice, yes.

CHAI RPERSON GRIFFI'S: Al right.

VI CE CHAIR M LLER That sonebody i nt ended
to build it to the second story at that point.

CHAI RPERSON GRI FFI'S:  That's i nteresting.

Conment s?

COWMWM SSI ONER HOOD: Wy only coment, M.
Chairman, is this is -- in eight years, this is ny
fourth appeal. Two of themI| have been thrown of f of,

so | don't want to say too nuch

CHAI RPERSON GRI FFI'S: You didn't play this
one right, M. Hood. You're still init.

COW SSI ONER HOOD: | have been t hrown of f
of too many, but | will say that as long as we're
consistent. You guys have had a | ot nore experience
on the tineliness issue than | have. | will yield to
t hat .

CHAI RPERSON GRI FFI'S:  Okay.

COWMM SSI ONER  HOQOD: | don't normally
yield. You know ne. | don't normally yield a |ot,
but I will tell you that what concerns ne i s when does

the clock actually start, when does it trigger,
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because | am definitely in the mnd frame of making
sure we stay within the 60 day tinme limt.

But , al so, it also states under
extenuating circunstances is where you get that
flexibility. | knowin the past, the one ot her appeal
| was on, what we did, and this is just a suggestion,
we heard the nerits of the appeal, but we stayed the
notion for the tinmeliness. And | don't knowif that's
an avenue that the Board wants to nove in this fashion
today, so I'minclined to nove into that direction.

CHAI RPERSON  GRI FFI S: Ckay. That's
certainly an option. Comments on that specific?
Here's where | don't think we need that in that case
and, in fact, in others, when we would hold in
abeyance a decision. It neans that -- | think as we
got into the facts and the nerits of the case, we are
going to bring up a lot nore that mght inform us
rather than getting into the full appeal or, rather,
we needed to get into the full appeal to understand
everything, to understand the tineliness.

Inthis casel thinkit's pretty clear and
| think maybe the nerits and the substance are even
easier than the tineliness issue, but | don't think we
get much nore to assist us in this decision by hol ding

it. | think we have pretty nuch what we need.
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It really comes down to the fact of
whet her we find there are extenuating circunstances,
as you said, M. Hood, based on the fact that
construction halted for a tinme period and then began
again. And that construction is tied to a change of
owner shi p.

Does that start a new clock or does that
make it an extenuating circunstance which we could
understand and, therefore, find it tinmely to bring an
appeal or is it absolutely not? The decision was nmade
by the Zoning Adm nistrator to approve a permt in
' 03. That permt was invoked and the construction
conmenced.

It never or we haven't been provided with
evidence that it becane invalid. There is speculation
that it m ght have. Don't know that we have reached
definitively that and, therefore, it can be reinvoked
and construction would start again. And, therefore,
it is upwards of over 500 days |ate. That's where we
are. We could take a nmotion in either direction,
quite frankly.

COWM SSI ONER  HOOD: So, M. Chairnman,
you' re saying you don't think we'll get anything. |If
we were to nove in the direction which | have

menti oned, which would help ne, you don't think we
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woul d get anything nore than what we al ready have?

CHAI RPERSON GRI FFI'S:  Yes, yes. | think
we could -- | think we have enough unl ess others --

COW SSI ONER HOCOD:  And | know it's not
predi cated on -- our decisions are not predicated on
case- by-case, each individual case being exactly the
sanme, but | guess because of nmy limted know edge of
t he appeal and what you guys have done in the past,
just want to nake sure that whatever we do, that it's
consistent to a point, if you foll ow where |I'mcom ng
from

CHAI RPERSON GRI FFI'S: | absolutely do and
| think that's what -- you know, appeals are an
interesting ani mal of what we hear and it's certainly

much nore difficult, because it is essentially |egal

reasoni ng through the entire position here. | think
tinmeliness, as | indicated, cones up in al nost every
appeal, if not every appeal. And, therefore, our

consi stency is of utnost inportance.

VICE CHAIR M LLER M. Chairman, | would
nove to deny the notion to dismss the appeal for | ack
of jurisdiction.

BOARD MEMBER MANN:  Second.

CHAI RPERSON GRI FFI S: W have a notion

before us. It has been seconded. Let's hear
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continued deliberation. M. Mller?

VICE CHAIR M LLER | think I have spoken
tothe notion. Basically, |I think that the appellants
in this case have not sat on their rights and have
acted expeditiously to appeal when they knew that
there was an issue to appeal. So | think there are
extenuating circunmstances in this case.

It's not just the negotiation with the
first owner. I think it's also the actua
construction of the one story which I' msure, based on
the evidence | have heard, was finished. So it
certainly was reasonable for themto think there was
no | onger any case or controversy in which to file an
appeal about.

And as soon as they had notice that there
was an intent to build a second story pursuant to the
first permt, they acted expeditiously on it.

BOARD MEMBER MANN:  And just to foll ow up,
that | think that if ever there was a case where there
were extenuating circunstances, this is it. | don't
think the appellant could have possibly known that
denmolition and construction would occur that would
result in the conpletion of this two story building
after this building had al ready been conpl eted once.

CHAI RPERSON GRI FFI'S: O hers?
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COW SSIONER HOOD: I"mnot sure if | even

agree with the notion yet, but follow ng your point,
M. Chairman, you nade a point earlier, and you can
correct meif I"mincorrect, your point was that under
the first permit, it was known that they could do a
second story. It had al ready been signed off on under
the first permt to begin with. AmIl correct?

So, again, what would | et them not think
that eventually this would continue? That is kind of
where | am so | brought that point. | don't knowif
that's in line with Board Menber MIler's notion.
don't think. | think it's the exact opposite.

CHAI RPERSON  CRI FFI S: She holds a
different view.

VICE CHAIR M LLER: Wl I, just to respond
to what would nmake them think that it wouldn't
continue to be a second story were two things. Oneis
the owners' representation and, second, construction
of the first -- of the garage finished.

| nean, it wasn't -- | don't believe it
was left in a formthat, you know, they would think,
oh, it still had another story to go. | nean, it was
left in a finished state for a period of tinme. They
had no reason to believe that it would go forward to

a second story.
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COWM SSI ONER HOOD: But, | nean, in the

first permt it was allowed. They had al ready made
al l omances for that to happen. And nothing agai nst
DCRA, | nean, yes, sonetines, you know, the Gover nnent
shoul d be predictable. |"m not saying you guys
aren't. I'mnot saying that at all, but it should be
predictable and, in this case, if they started off
with the permt in the first place saying that it is
al l oned, then eventually I would think it would take
place. [|'m not saying which way |I'm going to vote,
but 1 just have sone unreadi ness.

CHAI RPERSON GRI FFI'S: R ght.

COWM SSI ONER HOOD:  Maybe 1'1l hear from

my other two col |l eagues. Maybe you all can --

CHAI RPERSON GRIFFI'S:  Well, | think you
have real ly encapsul ated it perfectly. | nean, that's
the situation we have. We have the process, the

decision, what we l|ook to normally in terns of
timeliness and the actions that are taken and then we
have these other circunstances that are weaved back
in. W have a change of ownership. W have a
differing | evel of construction that is happening. W
have all these things that are factoring in.

| think what you're hearing from those

that made the notion and seconded, M. Mann and Ms.
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Mller, is that the extenuating circunmstances allow
for thisto betinely, neaning that it was appropriate
to have put in the appeal now because they thought it
wasn't ever going to happen. Now, whether we agree
with that or not is really -- well, that's their
position.

BOARD MEMBER MANN: | think it was sort of
the inaction and the confusion, | think, that really
contributes to the extenuating circunstances.

CHAI RPERSON GRI FFI'S:  Ri ght.

BOARD MEMBER MANN: If that helps clarify
why | believe that the circunstances are extenuati ng.

CHAI RPERSON Rl FFI S: Wl |l said. I
absol utely agree, M. Mann. | don't think | have ever
seen anything that tips into extenuating circunstances
as deeply as this one does and it's not that
conplicated. And, yet, you know, the el enments and t he
i ssues, however, one can see why one wouldn't take
action imediately and think that it was, in fact,
conpl et ed.

| don't think this rises to the |evel of
bei ng an i ndication. | would be surprised if the
confluences of factors ever aligned again in an
appeal, you know, in an R 1 Zone, in a garage,

essentially, but | do think this has quite a bit of
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wei ght on its circunstances around it. M. Etherly?

BOARD MEMBER ETHERLY: Thank you very
much, M. Chair. |I'mgoing to speak in favor of the
nmotion. | think ultimately there is quite a bit of
factual intrigueinthis case, and by intrigue | don't
mean it in the dastardly sense of the word, but | mean
it once again in the sense of the word that it's a
fairly conplicated set of facts here that gets us to
where we are today.

My concern, but a concernthat I"mwlling
to live with for the nonment because | can only hope
that we never see a set of circunstances like this
again, but my concern is, as | stated at the outset,
kind of reaching back to a subsequent set of
pur chasers and, essentially, burdening themor kind of
bi ndi ng themw th an agreenent that they had no piece
of .

| think the Chair's observation in his
exchange with Ms. MIller was an inportant one and
that is being clear or being careful to | ook at what
the error, the alleged error, is here. And | think
t hat needs to be kind of dictated by the permt itself
rat her than the agreenent or an agreenent that m ght
have been entered into by the parties, and part of ny

concern is that that's driving a little bit too nuch
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of this decision.

But all of that being said, |I feel it's
probably nost appropriate. |In ny head at this point
factually, this thing is probably at best a tie and
I"mwilling to go the baseball route here and say I' |1
give the tie to the runner. Let's just nove into the
substance of the case and deal with the questions that
are raised.

But it's a very, very close question and
it does concern ne that we're potentially touching a
subsequent purchaser, once again, who had no seat at
this earlier table when the discussions were raised.
But | think enough questions have been rai sed about
the factual aspect of this perhaps to get us in that
safe har bor of ext enuat i ng ci rcunst ances.

Begrudgi ngly, | support the notion.

CHAI RPERSON GRI FFI S: Incredibly well -
said. Ohers? Very well. | think to speak in the
same kind of fence-sitting as M. Etherly, 1 wll

speak i n opposition to the notion to say that we often
and very strongly take the position that you need to
protect your rights in front of the Board and bring an
appeal as soon as you find.

| do go back to the fact that the

substance of any appeal before us is an official
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decision that is zoning related, and that zoning

rel ated decision holds still and was nade in October
2003. | do understand the extenuating circunstances,
but | also then ook to predict other circunstances

that woul d come about wi th change of ownerships or,
for instance, phasing of construction or any aspect of
t hat .

And then | find that that can't be the
reliance of sonmebody and we cannot have reliance on
nei ghbor hood agreenents. | nean, | think neighbors
should agree and should be discussing and should
under stand exactly what's goi ng on.

But when it cones down to a di sagreenent,
it has to then land in an official capacity and a
factual reading of the regulations and disputes of
that nature need to be decided in one forum in one
process of which we can all rely on and that forumand
that process is this Board and, hopefully, we progress
inthat realm There it is. Yes, Ms. Mller?

VICE CHAIR M LLER | just want to say
that what | think the nost extenuating circunstance in
this case is we're not just tal king about reliance on
an agreenent, because we have often found and the
courts have found that that's not sufficient. What to

me is nost convincing was the fact that this was
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framed up as a single story, | believe it was
represented today, within the 60 day peri od.

So | think that is a very different kind
of extenuating circunstance and very reasonable for
the public to think that it was finished and not to
contenplate it sonmeday being built as two stories.

CHAI RPERSON CRI FFI' S: Excel | ent. el | -
said. Any other words? Ms. MIler has the | ast word.
It is her notion then. W do have a notion to deny
the notion to dismss. It has been seconded.

| would ask for all those in favor of the

notion to signify by saying aye.

ALL: Aye.

CHAI RPERSON GRI FFI S: And opposed?
Opposed.

COWM SSI ONER HOOD:  Opposed.

CHAI RPERSON CRI FFI S: And abst ai ni ng?
Very well. Wy don't we record the vote.

MS. BAILEY: M. Hood, you' re opposed to
t he notion?

COWMWM SSI ONER HOCD:  Yes, | am

MS. BAILEY: The Board has voted 3-2-0 to
deny the notion to dismss the appeal. Let's see.
Ms. MIller made the notion, M. Mnn seconded, M.

Et herly supports it. M. Giffis and M. Hood are
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opposed to the notion.

CHAlI RPERSON GRI FFI'S: Excel l ent. That was

the fun part. Let's nove on to the substance. Are
you ready? Excel | ent. Gentl emen, you can nake
your sel ves confortable inthe chairs. W'II| hopefully
call you up within a matter of nonents. W'IlIl give

the table to the appellant for their case presentation
and we're going to nove quickly through this.
" mgoing to ask you, first of all as you

start out, you're going to frame your appeal of al

the --

BOARD MEMBER ETHERLY: No pun i nt ended.

CHAl RPERSON G(RIFFI'S:  |'m sorry?

BOARD MEMBER ETHERLY: No pun intended,
frame.

CHAI RPERSON CRI FFI S: Oh, i ndeed. And
then we'll wal k qui ckly through those and then we'l

go to Board questions and then cross and nove on.
M5. FERSTER. Ckay. Thank you
CHAI RPERSON GRI FFI'S:  Certainly.
M5. FERSTER: We're going to be very bri ef
here.
CHAI RPERSON GRI FFI'S:  Okay.
M5. FERSTER: W have two wi t nesses t oday.

Qur first witness is M. Armando Lourenco and we woul d
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like to offer himas an expert in the interpretation
of Zoning Regul ati ons. M. Lourenco was a forner
Zoning Administrator with the District of Colunbia
Government and he has formerly been qualified as an
expert in the interpretation of Zoning Regul ati ons.

CHAI RPERSON @RI FFI S: So is there any
opposition by the intervenor or DCRA? (pposition in
establishing M. Lourenco as an expert witness? There
is? COkay. Last | |ooked to the regulations this was
anot her aspect that was |imtedly addressed, and that
is the threshold test for how we establish expert
W t nesses.

We know what they can do, as opposed to
sonebody just providing testinony, but we don't know
how to establish them Al t hough, we have a
| ongst andi ng understanding in how we have done it in
the past. That was all ny way of giving you enough
time to get up here to have a seat and address this.

Go ahead, M. G een.

MR. GREEN. First of all, let me just say
that | know M. Lourenco and | know he is an
intelligent man. | knowhe is a smart man. | know he

knows a | ot of things. But the question that we have
to do today is we have to decide what area he is

giving his expertise in.
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CHAI RPERSON CGRI FFI'S:  Ckay.

MR. GREEN. We have to narrow that focus.
Now, if he is going to talk about what DCRA does or
can't do, then he is not the person to do it. The
person to do it is DCRA. If we're going to have any
ki nd of discussion of actions taken by DCRA, we have
to establish that M. Lourenco is an independent
entity for that purpose.

M. Lourenco is not an i ndependent entity.

M. Lourenco is here representing another -- | should
say the appellants. M. Lourenco is not an
i ndependent voice. |If he were an independent voice,

| would take a different posture.

CHAI RPERSON GRI FFI'S:  How woul d he be an
i ndependent voi ce?

MR,  GREEN: He woul d be an independent
voice if, say, the Board called upon himto clarify
sonmething that it did not understand or the Board had
himin their enploy, let's say, for the purposes of --

CHAI RPERSON GRI FFI'S: Wl |, we can't call
W t nesses.

MR GREEN: | understand that. That woul d
be an i ndependent enterprise, but that's not the case
here. | would submt that M. Lourenco's testinony

shoul d be at |east proffered so that we have an idea
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of what he is going to tal k about.

CHAI RPERSON GRI FFI'S: Wl |, he is availing
hi msel f to cross exam nation now.

MR GREEN  Fi ne.

CHAI RPERSON GRI FFI S: Let's clarify M.
Lourenco. Ms. Ferster, you're offering M. Lourenco
as an expert in Zoning Regul ations, interpretation of
Zoning Regul ations. |Is that correct?

MS. FERSTER  That's correct.

CHAI RPERSON GRI FFI'S:  Okay. So we're not
talking about DCRA actions or process, but in
interpretation of the Zoning Regul ations, M. Geen

MR GREEN.  Yes.

CHAI RPERSON GRI FFI'S:  And what tab is his
Cv? |I'm sorry. I know | have seen it and now, |
can't find it.

M5. FERSTER |I'msorry. He did not bring
his CV, but if you would like to voir dire himon his
qual i fications, he would be happy to explain them

CHAI RPERSON CGRI FFI' S: Ckay. M. Geen,
foll owup? Anything el se?

MR. GREEN. The only thing is that -- al
right. Let's hear what he has to say in terns of what
he consi ders t he appropri at eness of his qualifications

to interpret the Zoning Regulations in light of the
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fact that he is not the current Zoni ng Adm ni strator.

CHAI RPERSON QR FFI' S: That's an
interesting question. M. Lourenco, your background
in terms of your know edge and famliarity with the
Zoni ng Regul ati ons?

MR LOURENCO M. Chairnman, Menbers of
t he Board, good afternoon. | was the Adm ni strator of
Building and Land Regulation Adm nistration from
roughly June '98 to August 2000 and during that
period, during a period of approximtely one year, |
was the Acting Zoning Adm nistrator for the District
of Col unbi a.

CHAI RPERSON GRI FFI'S:  And i n t hat capacity
then in both you --

MR. LOURENCO In that capacity I -- I'm
sorry.

CHAI RPERSON GRI FFI'S: -- came across Title
11 once in awhile?

MR LOURENCO. |'m sorry?

CHAI RPERSON CGRI FFI S: You cane across
Title 11 Zoning Regul ations once in awhil e?

MR. LOURENCO  Far too often for ny own
good. Yes. During that period | had to, obviously,
make al | the decisions that were within the purvi ew of

the Zoning Adm nistrator. That's correct.
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CHAI RPERSON CGRI FFI S: Ckay. So to be

direct, you nade the official interpretations for the
city and the Zoning Regul ations and you --

MR. LOURENCO Yes, and | have pretty good
recol l ection since | |eft.

CHAI RPERSON @RI FFI S: kay. Any ot her
guestions? Any concerns for the establishnment of M.
Lourenco? M. Geen, any follow up?

MR. GREEN. No, | do not have any.

CHAI RPERSON GRI FFI'S:  Okay. Under st ood.
W' Il note the objection of M. Green in establishing
M. Lourenco as an expert wi tness, but |I believe | can
establish you as an expert witness in this neani ng you
rise to the level of being able to make an anal ysis
and nmaking opinions of substance in the case
presentation. Let's nove ahead then.

MR LOURENCO M. Chairnman, Menbers of
t he Board, good afternoon again. Thank you for the
opportunity to address the Board on this matter of the
two story accessory building at 5362 27'" Street, N. W
Should | state ny nane for the record? | already did
before. Ckay.

The matter under appeal before the Board
relates both to Building Permt B456380, a permt to

construct a one famly detached dwelling wth
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accessory private garage, whichis the original permt
issued in COctober of '03, it was issued to 27'
Street, LLC Corporation controlled by honebuil ders,
Zuckerman Brothers, and al so Building Permt B476241,
which | will call the revision permt which was i ssued
on August 10, 2005 to the trustees of the M chael
Sears Trust.

The pur pose of this revision permt was to
anend the original permt to reflect the change of
ownership fromthe Zuckerman Brothers Corporation to
the trust represented by M. Epstein. This project is
| ocated in an R-1-B Zoning District.

The appeal invokes violations of the
Zoni ng Regul ations that tainted the approval of these
two permts. It is ny opinion that the zoning
revi ewer erred not once, but twice when the two permt
applications were approved by the Zoning Division.
The original permt error is as follows.

Wen the original permt was issued, the
zoning reviewer, M. Joseph, approved the plat that
shows a 25 foot rear yard restriction |ine properly
laid out by the project architect with the 25 foot
depth measured fromthe rear lot line. The plat, |
believe, is part of the record as one of the exhibits.

The plat also shows a structure straddling the rear

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

253

yard line and noted by the reviewer as a two story
gar age.

Subsequently, by letter of OCctober 21,
2005 DCRA justified this approval based on 2500.5 of
11 DCWR That section allows an accessory private
garage in R1 to have a second story for a very
specific and limted use. Wether or not the decl ared
intention of the owners neets the strict wuse
[imtations of 2500.5 is an el usive enforcenent matter
that the Zoning Adm ni strator nay have to face i n due
tinme.

Fortunatel y, the next section, the section
that follows 2500.5, section 2500.6, which is one of
the sections at the heart of this appeal, is much nore
clear cut. It inposes three additional conditions on
the two story accessory building allowed by 2500.5.
One, it shall not exceed 20 feet in height. Two, it
shall not be located within the required rear yard.
Three, it shall be set back fromthe side lot |ines as
is required for the nmain building.

VWhat is at issue here, in ny opinion, is
whet her the "two story garage," as approved, neets
Condition No. 2, nanely that it shall not be |ocated
within the required rear yard. DCRA and the Zoning

Adm nistrator stand by their decision thereby
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considering that the garage is not in the required
rear yard or at | east not in violation of 2500.6. The
pl at appears to show otherwi se and, in ny opinion
this was the first erroneous decision nade by the
Zoning Admnistrator's O fice in this project.

The argunents adjacent to this erroneous
approval, the inplicit reason behind the Zoning
Adm nistrator's decision to approve the two story
accessory building pursuant to 2500.5, is that the
rear yard requirement in R1 is driven only by the
provi sion of adequate light and air. In that case
t hey argue keeping 25 feet of open space between the
mai n bui | di ng and the nearest structure to the rear of
it would suffice to neet the |ight and air purposes of
rear yard in R 1.

For light and ventil ation purposes al one,
this 25 foot open space, in fact an open court between
the two structures, woul d be adequate, but it does not
neet the rear yard requirenment. That required depth
of rear yards in residential districts is driven by
consi derations other than light and air, is patterned
in section 404.1.

If, as stated in 101.1 -- and all these
sections of course are from1l DCMR |If, as stated in

101. 1, the provisions of the Zoni ng Regul ati ons shal
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be held, and I'm quoting, "shall be held to be the
m ni mumrequi renments” to, anmong ot her things, provide
adequate light and air, one has to conclude that the
12 foot rear yard required for a 48 foot high
residential buildinginZoning District R 5-E provides
adequate light and air to its residents even if the
bui | di ng has no side yards.

Why t hen woul d a detached dwel | i ng i n Zone
R1 limted to a height of 40 feet with tw side
yards, nmandatory side yards, why woul d such a dwel | i ng
need a rear yard nore than twice as deep? Cearly,
the regul ators were not concerned with |ight and air
when they required the increasing depths from12 feet
to 15 feet to 20 feet to 25 feet as they noved from
nore dense residential districts to the | east dense R-
1 District.

It is unimaginable that the regul ations
woul d apply different criteria of pronotion of public
health, such as for light and air, to different
residential zoning districts. The reason why the
mnimum required depth of the rear vyards in R
Districts varies from 12 to 25 feet is because that
requi renent is driven by other concerns that, at | east
in the case of Zones R-1 through R-5-D, trunp the

setbacks for light and air.
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Rear yards in RDi stricts are dictated by
concerns of density, stability of |and val ues and of
privacy of use and enj oynent of nei ghboring properties
as prescribed in 101.1, 101.2 and 223.2. Section 223
illustrates particularly well the type of concerns
that regulators had in mnd when they wote section
404 on rear yards.

The regulations establish in 223 the
conditions under which BZA may approve in R1
Districts additions that may not conply w th, anong
others, section 404 on rear yards. Section 223
focuses on the i ssue of substantial adverse effect on
the enjoynment of abutting or adjoining dwelling or
property. In particular, specific guidance includes
not conprom sing the privacy of use and enjoynent of
nei ghboring properties, section 223.2(b).

One of the specific criteria of 223.2(c)
addresses the view fromthe street, alley and other
public way which shall not substantially visually
intrude upon the character, scale and pattern of
houses along the street frontage. Subm ssi on
requirenents in section 223.2(d) require sufficient
details "to represent the relationship to adjacent
bui | di ngs and view from public ways."

Al t hough the case under appeal does not
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involve an addition requiring special BZA approval
section 223 is rel evant because it sheds |light on the
nature of rear yard requirenents. As section 223
addresses i nportant factors to consider when
contenplating relief for rear yard requirenents, the
factors enunerated clearly take into account the
i mpact of the building on the surroundi ng properties
and rights of way as observed fromthe outside of the
| ot.

|f, as the Zoning Adm nistrator's Ofice
contends, the required rear yard coul d be tucked away
between a two story building essentially hidden from
the rear right of way and adjoi ning rear properties,
the conditions of 223 would not nmake nuch sense.
Anot her aspect of the Zoning Adm nistrator's deci sion
that | wanted to address is the novel concept of a
rear yard that does not reach the rear |lot |ine.

Al t hough the definition of rear yard is
anbi guous enough toelicit the creative interpretation
t hat you now have before this Board, there are plenty
of instances in the regulations that indirectly shed
I ight on the concept of rear yard and strongly suggest
that the intent of the regulators was to keep
structures not specifically allowed in a rear yard

away fromthe rear lot |ine.
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Exanpl es of these instances include the
fol | ow ng. Section 774.7(b) clearly mandates that
"the depth of the rear yard shall be neasured fromthe
rear lot line to the rear wall." Several other
sections, for exanple 404.2, 774.7(a), 774.9(a),
provide limted relief where the | ot abuts a street or
an alley at the rear, allowing the depth of the rear
yard to be "neasured from the center line of the
street or alley” instead of the rear lot line to the
rear wall of the buil ding.

These exanples point to a rear yard that
starts at the rear of the lot and extends for the
entire width of the ot to the rear building |ine.
Even the exceptions that allow the rear yard to
incorporate half the width of the abutting right of
way reinforce this concept of maintaining an
uninterrupted clear space separating the adjoining
property or right of way to the rear of the property
from the massing and visual inpact of the rearnost
structures in the |ot.

To start the nmeasurenents of the required
rear yard fromthe main building toward the rear of
the lot is counterintuitive and leads to absurd
concl usi ons. | f one establishes that the required

rear yard in R1 are the first 25 feet of open space

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

259

i mredi ately adjoining the rear wall of the building,
it follows that no rear addition to the buil di ng woul d
be allowed since it would imedi ately encroach into
the required rear yard even if the total rear yard was
50 foot deep or nore. This obviously wong
determ nati on woul d be the absurd consequence of the
erroneous concept of required rear yard.

Now, briefly, the second permt error. 1In
nmy opi nion, DCRA may have erred al together when they
i ssued revision permt B476241 anending a permt that
had | apsed by virtue of the construction activities
under the original permt having been di sconti nued for
nore than six nonths after that permt, B456380, was
revised. This is, however, a matter for a different
forum

VWhat is properly within the purview of
this Board, however, is the fact that the Zoning
Regul ations i n section 3202. 4(b) requi re any anendnent
of the permt to "conply with the provisions of this
title in effect on the date the permt is anended.”

I n ot her words, on August 10, 2005, if not
before, the Zoning Adm nistrator's O fice have to make
anot her decision on the overall project and failed
again to apply the provisions of 2500.6 correctly.

The issuance of the permt is certainly docunenta
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proof that that decision was nade on that day, but
ot her decisions related to that application may have
been made informally before that during the period
when the stop work orders and so on were noving back
and forth.

In conclusion, the Zoning Regulations
require a 25 foot rear yard for each structure in an
R-1 District, section 404. 1. A private garage, by
definition a building not nore than 900 square feet in
area with specific, very limted allowable uses, is
al l oned as an accessory building by section 204.1(a)
in residential districts. As a one story building,
section 2500.4, the private garage is allowed to
encroach in a rear yard, section 2500.2, recogni zing
the limted visual and nassing inpact of a one story
bui | di ng.

The accessory private garageis allowedto
have a second story in an R-1 District strictly for
"sleeping or living quarters of domestic enpl oyees of
the famly occupying the main building." That's
2500. 5. From a regulatory point of view, the main
di fference between the one story private garage and
the two story garage/living quarters building is the
al | onabl e | ocati on.

The regul ati ons recogni ze t he
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substantially nore adverse effect, massi ng and vi sual ,
of the two story structure and require it not to be
| ocated in the required rear yard, 2500.6, to avoid
conprom sing the privacy of use and enjoynent of
abutting properties.

The approval of the two story accessory
bui | di ng | ocated as shown on t he approved pl at and t he
subsequent approval of the construction on the second
floor on Lot 27 of Square 2292 are, in my opinion,
erroneous deci sions that do not neet the requirenents
of 11 DCVR and, as such, should be overturned by the
Board. Thank you for your attention.

CHAI RPERSON GRI FFI'S:  Thank you.

M5. FERSTER. M. Schonberger is going to

testify.

MR. SCHONBERCGER: | think I have already
i ntroduced nyself. | don't need to do that again. |
am Jeffrey Schonberger and | live not directly behind

the subject property on 27'" Street, but sort of off
to the side to the south. CGeral di ne Rebach |ives
directly behind the inposing structure.

| just want to sort of bring to the
Board's attention before we sort of discuss nmaybe the
| egal adequacy of that or the | egal inadequacy of the

structure, that this is -- and |I have a photo. This
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is a structure that | oons over people's back yards.

CHAI RPERSON GRI FFI'S:  Okay. But this is
not a special exception.

MR. SCHONBERCGER: Ch, okay. So | should
not testify to --

CHAI RPERSON GRIFFIS: W're not trying to
deci de here whether it has sonme sort of undue burden
on the light and air or privacy. W're trying to
figure out whether it was correctly permtted by the
Zoning Adm nistrator. So if your photos are starting
to show us why it doesn't conply with the Zoning
Regul ati ons --

MR. SCHONBERGER:  Ckay.

CHAI RPERSON  CRI FFI S: -- then that's
pertinent, but show ng about how you don't like it or
| oom ng or --

MR. SCHONBERGER:  Ckay.

CHAI RPERSON GRIFFI'S:  -- this nonstrous
gi ant of an Enpire State Buil ding, you know, this kind
of stuff isn't going to be that hel pful.

MS. FERSTER Yes, and | think he is
of fering these photos for the latter point, to show
why, in fact, they don't conply with the Zoning
Regul ati ons.

MR. SCHONBERGER: Right. Well, actually,
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let me get to that and the point is well-taken and |
will just sort of proceed with why we don't believe
that it conplies with the Zoni ng Regs.

First, we just want to make a
clarification and | think we have been guilty of this
in our papers as well. There is no such thing in the
Zoni ng Regul ations as a two story garage. A garage i s
plainly only where you park your car. So if you have
your garage and it attaches to your house, your whol e
house is not a garage. It's basically only a place
where you park your car.

And a private garage is limted to the
si ze of 900 square feet and all the exceptions that we
sort of look at in the semantics of why the appell ees
believe that they can build this apartnent or this
dwel ling unit above a garage is because they keep
calling it a two story garage and it's not, and we
just want to namke that very clear and | think that
will help in understandi ng the anal ysis.

In fact, 2500.6 basically tells us that as
a two story accessory building, once you put a
dwelling unit on top of it, it is no longer just a
garage with two stories. It's adwelling unit with a
garage underneath. And if you really think about it,

the dwel ling unit then becones t he predom nant feature
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of that building. It has windows. It has a nuch nore
i ntensi ve use. It's used for at least 10, 12, 14
hours a day. A garage is not used nearly to that
capacity, so it's a much, nuch different ani nal

In fact, if | could show this picture
this, the structure that the Epsteins have erected,
this is about 1,150 square feet. |If you sort of take
the viewpoint that this structure could be -- that a
private garage could be 900 square feet and,
therefore, an apartnent above it <could be an
additional 900 square feet, this structure could
stretch all the way -- it could stretch another 50
per cent .

So if this Board today says that the
Epsteins were correct or the Zoning Adm ni strator was
correct in allowing this structure, there i s nothing
to stop the Epsteins fromtonorrow to re-permtting
this structure to be 50 percent | arger.

In fact, there would be nothing to permt
them to do away with this. You can't really tell
here, but there is a retaining wall. They coul d
actually | oad the garage fromthe front of their house
and this structure would not only be 50 percent
taller, but it would perch alnpost 30 feet in height

and | don't think that's really what was sort of
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contenpl ated by the code.

Al'l structures by section 404 require rear
yards, and when you sort of | ook at the definition of
what a structure is, it's pretty broad. Now,
certainly, one structure that we take or at |east |
think the regs takes special care with are dwelling
units. Should | stop?

VICE CHAIR M LLER: Vell, we were just
| ooking at the reg and the reg 2500. 6.

CHAI RPERSON CGRI FFI' S: You nade a st at enent
of 30 feet. Did you nean 20 feet?

MR. SCHONBERGER: No. Actually, what |
meant was it is neasured from --

CHAI RPERSON GRI FFI' S: R ght.

MR SCHONBERCER | think it's neasured
fromthe face of the house, so that actually although
this structure on the other -- on the flip side that
faces the Epsteins' main residence may be 20 feet,
that on this side because of the retaining wall --
actually, excuse nme, it could go to about 25, 26 feet
because of the way it's measur ed.

It's not -- nost of the other wording,
nost of the other sections in the regs, neasure it
from the alleyway or the average point of the

al l eyway, but this reg actually neasures it fromthe
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flip side of the building.

CHAI RPERSON GRI FFI'S: On the finished --

VICE CHAIR M LLER.  How do you know t hat ?

CHAI RPERSON GRI FFI'S:  The finished grade
of the mddle of the accessory buil ding.

MR. SCHONBERGER: Right. |Is that correct?

CHAlI RPERSON GRI FFI' S: Yes.

MR. SCHONBERGER:  Ckay.

CHAI RPERSON GRI FFI'S: 2500. 7.

MR. SCHONBERCGER: Thank you.

VICE CHAIR M LLER: Thank you.

MR. SCHONBERGER:  Again, all structures
require rear yards and, certainly, you would think
that all dwelling units would require rear yards.
And, in fact, this body took note of that in a case
that it heard | ast year.

It was the Brian Logan case on a property
on Chain Bridge Road. And one of the issues that this
body dealt with was whether a pool was -- whether a
pool breached the 25 foot rear vyard setback
requirenent in an R1 Zone. And if | could read from
the decision, it's BZA Appeal No. 17054A. Again, it
was heard about this time | ast year.

And it says "The Board concl udes t hat DCRA

had anpl e | egal basis for issuing the pool permt and
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that the aspect of the appeal is, therefore, denied.
The rear yard does not exceed the mninmm size
required in the regulations, as clained by the
appellants. 1In a residential district, a rear yard
nmust be provi ded for each structure. The m nimumrear
yard for the property which is located in the R1-A
District is 25 feet. As stated above, the plat shows
that the rear wall of the main swinmmng pool is 25
feet 3 inches neasured from the nmean horizontal
di stance fromthe rear line of the rear wall of the
pool and the rear lot line.”

kay. And then it goes on to say "did not
encroach upon the side yard.™ But clearly if a
retaining wall for a pool requires a rear yard, so
must a dwelling. And you can | ook and the appellees
can | ook up and down the Zoni ng Regs and there is not
one exception to where a dwelling unit does not
require a rear yard.

CHAI RPERSON Rl FFI S: l'"m not sure |
remenber Logan being that definitive in having the
pool structure require a rear yard. | heard your
readi ng, but I think you would have to read the rest
of the decision.

MR. SCHONBERGER:  Ckay.

CHAI RPERSON GRI FFI'S: W'l | pull that into
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t he record.

MR. SCHONBERGER: Ckay. kay. So again--
okay. And | think 2500.6 sort of speaks to the idea
of the -- and sort of demands that this structure have
arear yard. | think we addressed this in our papers,
but I will just reiterate it briefly.

A two story accessory structure allowed
under 2500.5 shall not exceed 20 feet in height and
shall not be located within the required rear yard.
It shall also be set back, in other words the
regul ati ons are speaking to setbacks fromlot |ines,
otherwise the word "also" is entirely msplaced in
t hi s paragraph.

And it sort of nakes common sense if you
think about it because you can take a single story
accessory structure, a garage, and you can put that in
your rear yard. And, in fact, if you attach it to
your house and added a second story to it by a
corridor and creating a court, that structure would
only have to be -- this sane structure the Epsteins
built would only have to be 8 and a half feet away
from their main residence, if it's connected by a
corridor. And what the Zoning Administrator is
saying --

CHAI RPERSON GRI FFI'S:  Wul dn't that nake
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it a single structure? You' re not talking about an
accessory structure anynore then.

MR. SCHONBERGER: It woul d make a single
structure.

CHAI RPERSON GRI FFI'S:  That's right.

MR. SCHONBERCER: |'mjust --

CHAI RPERSON GRIFFI'S: | don't understand
t he conpari son

MR. SCHONBERCGER: The conparison is that
what the Zoni ng Adm ni strator and t he appel l ant -- and
the appellees is stating is that once you sever this
corridor, you have got to nove this structure not 8
and a half feet back, but 25 feet back and it doesn't
seem that that makes any rational viewpoint of the
Zoni ng Regul ati ons.

The Zoning Regul ations are to basically
stop ne and the use of ny property frominterfering
wi th the use and enjoynent of your property, and this
has the exact opposite effect.

CHAl RPERSON GRI FFI S: So you're saying
building nore mass towards the principal building
protects you in adjacent properties than noving it
further away and expanding the rear yard and open
space?

MR. SCHONBERGER: That expandi ng t he si ze
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and t he bul k and the massi ng of a building toward your
nei ghbors and away from your house has an adverse
impact or has an inpact against the neighboring
property owners, whichis really the flip side of what
nost Zoni ng Regul ations are -- you know, really what
they are trying to do.

In fact, if this -- if there was no
al l eyway and the Epsteins' property abutted the side
yard of soneone else's side yard, tointerpret it the
way the Zoning Administrator and the Epsteins are
interpreting it, you woul d have to say that the Zoning
Regul ations are not only allowing you to nove this
accessory structure away from your house, but it's
requiring you to nove this accessory structure away
from your house and next to your neighbor's.

It could be 8 feet away from your
nei ghbor's line, your neighbor's house, but it has to
be 25 feet away fromyours, sort of the flip side of
real ly what the Zoning ordi nance would require.

In fact, | would sort of challenge M.
Carroll of Holland and Knight to give us one single
exanpl e where an accessory structure is noved away
fromyour residence towards your nei ghbor's residence,
away from your house and closer to your neighbor's

residence. In fact, | would challenge himto actual ly
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find one exanple of that in any Zoning Regulation in

the entire country.

And I"ma real estate professional. [|I'm
an attorney. | don't practice, as you can probably
tell, but | have never seen a regulation which

requires you to i npact your nei ghbor's property where
it wll not allow you to have the sane inpact on
yours. GCkay. Al right. 1 think that's probably all
the points | really need to nake there as an additi on.
Are there any questions?

CHAI RPERSON GRI FFI'S:  Anything el se, M.
Ferster?

VICE CHAIR M LLER: | have a question

IVB. FERSTER: That  concludes our
present ati on.

CHAlI RPERSON CRI FFI S: Thank you. V5.
Mller?

VICECHAIRM LLER If this structure were
noved back, as you suggested, would it have a greater
i npact on the side properties? Wuld it be closer to
t he houses?

MR SCHONBERGER On the sides?

VICE CHAIR MLLER  On the sides of the
property.

MR SCHONBERCER: You know, | nean,
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general ly speaking as houses are normally set up in
residential districts?

VICE CHAIR M LLER.  Well, in this case.

MR. SCHONBERGER: | think if it was pulled
back from the yard, it would have -- it would be
closer to the side yard properties, because the side
yard properties are typically sort of in arow. And
you are allowed to have a two story accessory

structure in a side yard, but it has to be 10 feet

away fromthe lot line or is it 8 feet or 10 feet?
And then it has to be -- in this case, what you're
saying is -- what the Epsteins are saying is there is
no rear yard setback at all. And this could, in the

absence of an alleyway, be right on sonebody else's
property |ine.

VICE CHAIR M LLER: The only point I'm
getting at is | think that you are trying to nake the
point that it shouldn't be so far back, because it has
an adverse inpact on your property, which is to the
rear of this property. And ny question is okay, if
we're | ooking at where it's having an adverse i npact,
if it were noved up closer to the main structure
woul d t he nei ghbors on either side be feeling that oh,
it's closer to them it's having an adverse inpact on

t hem
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MR. SCHONBERGER: Wl |, the Epsteins would

have been able if it was noved back 25 feet and the
mass of their house could be |arger. There is a
bui | di ng envel ope that a house can be built in. I
think it's actually in the surveyor's plat that the
Zuckermans had, and | forget which exhibit is in our
paper, but it shows the -- basically the building
envelope in which a building could be built.
Theoretically, if this property could be attached to
one of the residences, you know, or they could make
t he housi ng nuch | arger.

CHAI RPERSON  CRI FFI S: But the [ot
occupancy doesn't change com ng out of the placenent
of the accessory structure, does it?

MR SCHONBERGER: |'m sorry?

CHAI RPERSON GRI FFI'S:  The | ot occupancy.
You' re tal ki ng about where the -- how bi g the buil ding
envel ope coul d be.

MR. SCHONBERGER: Ri ght.

CHAI RPERSON GRI FFI S: This accessory
structure counts towards | ot occupancy, does it not?

MR. SCHONBERCGER | believe it does.

CHAI RPERSON GRI FFI S: So how does -- |
don't understand your argument then. The | ot

occupancy isn't changing at all whether you norph the
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whol e thing together or you separate it out.

MR SCHONBERGER: No, | didn't nean to
suggest that it changes. In other words, | guess,
what Ms. MIller is suggesting is if it went back, it
would have nore -- be closer to the side yard
properties and the rear properties. | guess if you
were noving it back in that direction --

CHAI RPERSON  GRI FFI S: So | guess the
direction of the question is why do you read the
regul ations to protect the rear properties across an
al | ey as opposed to protecting the properties adjacent
over a side yard or a property line?

MR SCHONBERCER: Because there is a side
yard set back.

CHAI RPERSON GRI FFI'S:  Okay. W'l |eave
it at that, a side yard setback. Let ne ask you, you
made a statenent that when one adds sonething to the
top of this garage it loses it predom nant feature as
par ki ng and becones sonet hing else, | believe.

MR SCHONBERCER: That's correct.

CHAI RPERSON CRI FFI'S: But doesn't it still
count towards the parking requirenment or do we exact
it fromactually conplying with the Chapter 21 parking
requi renents?

MR. SCHONBERCER: Yes, actually, |'m not
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sure if | understand the question. Arnando, do you?
Can you repeat the question, please?

CHAI RPERSON GRI FFI'S:  Sure. You're saying
t hat sonehow we shoul d start | ooking at this as having
a nore, one mght say, prinmary use. But you used the
phrase predom nant feature. The predom nant feature
changes.

MR. SCHONBERGER: Ri ght.

CHAI RPERSON GRIFFI'S: So it's no | onger a

garage, it becomes sonething totally different. I

don't care who answers it. You nade the statement.
So my question is well, if we do, if the Zoning
Regul ations -- that's what we're charged with, right?

Ri ght now we' re stepping into the shoes of the Zoning
Adm nistrator and this is comng to us. So now, |
have to understand. | look at it and | say okay, |
agree with you. Sonehow this has changed. How rnuch
has it changed or is it right, has it changed? Does
this still count towards providing the required
par ki ng?

MR. SCHONBERGER: | guess the -- there is
parking. In this parcel there is parking in the front
of the house.

CHAI RPERSON GRI FFI'S:  On the property?

MR. SCHONBERCGER: On the property.
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CHAI RPERSON GRI FFI'S:  The curb cut and you

pull right up onto a pad?

MR SCHONBERCER: That's correct.

CHAI RPERSON GRIFFI'S:  On this property?

MR. SCHONBERGER: W can ask t he Epsteins
or ask their counsel. There is always cars parked.
There is a pad. There is like a pad on 27'" Street
where their car is parked all the tine.

CHAI RPERSON GRI FFI'S: Well, be that as it
may, because that's not before us. But there is a
good section inside here about parking in the front
yards. Al right. But nonethel ess, wow.

MR. SCHONBERCGER: Well, | guess, if --

just to answer your question. The building changes.

The height, what you see above, is -- it's just the
intensity and use of that building changes. | t
becones nore like a house. This is an 18 -- this

could potentially be an 1,800 square foot structure.
That's about the size of nobst -- that's about the
average size of a lot of the hones in the Chevy Chase
area above grade.

CHAI RPERSON CGRI FFI' S: well, 1 know, but
you're stating the fact of what the regul ati ons al | ow.
| mean, so you think it's too big, but the regul ations

don't.
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MR. SCHONBERGER: |' mnot suggesting it's

too big. |'msuggesting that when you're | ooking at
the context of the Zoning Odinance or the Zoning
Regul ations, that this structure -- to believe that
the -- | guess, really what our -- what the decision
of the Board is going to cone down to is what is the
meani ng of 2500.67? Is arequired rear yard between --
istherequired rear yard as nmentioned in that section
really the space between the two houses? | nean,
bet ween a house and t he garage and the apartnent?

CHAI RPERSON GRI FFI'S: R ght.

MR SCHONBERCER O whether it's behind
the garage, and that's going to be the fundanenta
i ssue that the Board needs to decide.

CHAI RPERSON GRI FFI S: | think you're
exactly right.

MR. SCHONBERGER Ri ght.

CHAlI RPERSON CRI FFI S: And | think the
Board is exactly |ooking at that. And quite frankly,
tolay it out here, the conflict with 2300. | nean,
how do we | ook at sonething that is a parking garage,
that is required to be in a certain area and how is
t hat reconciled wth 2500?

MR.  SCHONBERGER: Well, the parking, a

garage, a place where you park your car can be in the
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required rear yard. | guess, and actually be -- I'm
sorry, can be in the rear yard. The point | nmake, the
point I'"'mtrying to make about the massing of this
buil ding, it would be inconsistent with the purpose of
any Zoning Code that | have seen where the code
requires the property owner to place the massing of a
si zeabl e accessory structure closer to its neighbor
than it could otherwi se be to its own residence.

CHAI RPERSON GRI FFI' S: Wi ch neans? That's
what |'m stuck on. You pick the neighbor that you
don't want it to be closest to.

MR, SCHONBERGER: No, no, no. " m
suggesting the case where the rear yard abutted a side
yard property, so that if you -- and | think we
illustrate that in our paper, that if the garage was
| oaded - -

CHAI RPERSON @RI FFI S: Well, that's an
atypical situation. You' re not asking the Board to
|l ook at the npbst extreme circunstance in order to
understand the regul ations, are you?

MR SCHONBERGER: |'mnot. | don't think
it's the nost extrene. There are a lot of --

CHAI RPERSON GRIFFI'S: Is it a nore typical
situation that a rear yard abuts a rear yard, a side

yard a side yard?
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MR. SCHONBERGER: The question i s whet her

-- | think the issue would be how many bl ocks in the
District of Colunmbia don't have alleys? Because if
you don't have an all eyway, then you absolutely have
nore --

CHAI RPERSON GRI FFI S: So what you're
sayi ng then the regul ati ons woul d sit down and | ook at
okay we have all these things that are kind of nornal
occurrences, let's find the one that essentially is
not and we'll wite the regulations to deal with that
and hope that the normal fall into it or is it the
opposite that we would wite themfor the normal and
then we would try and address those that are not
typi cal ?

MR SCHONBERGER | don't think it's so
atypical. | respectfully disagree. | think there are
a |l ot of blocks and i n upper northwest where there are
no alleyways, Spring Valley, certain parts of upper
nor t hwest .

CHAI RPERSON GRI FFI'S: And that's fine, but
they are not side yard to rear yard.

MR. SCHONBERCGER: Ch, any time you would
have a square block and you don't have an alleyway,
you woul d have four instances where you don't -- we

have a rear yard that abuts a side yard.
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CHAI RPERSON GRI FFI'S:  You may. You don't

have to. You could have rear yards to rear yards.
You could have four corner |ots.

MR. SCHONBERCGER: Ckay. |If a block only
had four lots on it, | guess, that would be correct.
O herwise it would have to.

CHAI RPERSON GRIFFI'S:  Well, I'll draw it
out .

MR. SCHONBERGER:  Ckay.

CHAI RPERSON CGRI FFI' S: And 1'1l bring it
out for you |ater.

MR, SCHONBERGER: Al right.

CHAI RPERSON GRI FFI' S:  Ckay. Anyone el se,
guestions?

MR. SCHONBERGER: Actually, M. Lourenco,
you have anot her comment, please?

CHAI RPERSON  CRI FFI S: Anyt hi ng? All
right. Let's proceed then. M. Geen, are you ready
for cross?

MR. GREEN. May | inquire, M. Chairman?
Thank you. M. Schonberger, how have you been danaged
by the Epstein garage, briefly?

MR. SCHONBERGER: The Epstein garage is --

CHAI RPERSON GRI FFI S: Actually, | just

need to ask the rel evancy of the question. W' re not
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est abl i shing whet her he could bring an appeal or not,
are we?

MR CREEN No, no. He said in his
testinmony, he tal ked about certai n damages and certain
probl ens that occurred with regard to this and | was
just sinply follow ng up and asking him how has he
been danaged by it.

CHAI RPERSON GRI FFI'S:  GCkay. We'll allow

MR. GREEN. You know, | thought he would
add nore to that.

CHAI RPERSON CGRI FFI'S:  No, indeed, indeed.

MR. SCHONBERCGER: I would be happy to
respond. This structure | oons over and intrudes upon
the privacy of our back yard.

MR. GREEN. All right. Have your property
val ues been brought down by this?

MR. SCHONBERCGER: You're asking ne to nmake
sort of the appraisal? | nean, did you want ne to
specul ate on that aspect?

MR. GREEN: No, | want you to just to tell
ne. You indicated that you were a real estate
attorney and had sonme experience in this area and so
forth. | take it you have access to M.S and all of

the other things. In other words, has the property
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val ue of your property been affected by this garage?

MR. SCHONBERCGER: | would -- ny property
has not been sold during the tine that this --

CHAI RPERSON GRI FFI'S:  You can't determ ne?

MR, SCHONBERGER: | --

MR. GREEN. You can't or you don't know?

MR. SCHONBERCGER: No, | wouldn't say I
can't determ ne. Just to speak to your point, it
woul d be ny guess as a real estate professional that
it has had a negative, a material negative inpact on
the value of nmy property. And | think that if the
Board will allow this type of structure to be
predom nant through Chevy Chase, then it's going to
have a negative naterial inpact on the property val ues
t hroughout the R-1-A and R 1-B Zones.

MR. GREEN:. But in terns of actual figures
and so forth, you have nothing. |Is that not right?

MR. SCHONBERGER: Again, you're asking ne
did I have an appraisal done before and after the
structure was built?

MR GREEN.  Yes.

MR SCHONBERGER: No, I didn't have an
appr ai sal done, no.

CHAI RPERSON GRI FFI'S:  The next questi on.

MR. GREEN: You indicated that there was
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some neasurenents taken about the height, that you
t hought this thing exceeded 20 feet. s that not
right?

MR, SCHONBERGER: No, | think nmy comments
were m sconstrued. | think the structure as built in
terms of the height and not the setback conplies with
t he regul ati on.

MR. GREEN. Wbuld you agree that the yard
area is greater than 25 feet, even though there is
constructed a two story accessory use structure,
commonly referred to as the garage? Wuld you agree
that that back yard is nowstill greater than 25 feet?

MR. SCHONBERGER: Are you tal king about
t he space between the accessory, two story accessory
bui l di ng and the main residence?

MR. GREEN. And the main building, yes.

MR SCHONBERGER: | think there is 25 feet
bet ween the nmain building, the nain residence and the
two story accessory structure.

MR. GREEN. Is there an addition, if you
know, that has been built on to the main structure of
t he house, that is commonly referred to as the house,
the main structure? Has there been any Kkind of
addition built to it?

MR. SCHONBERGER: | think what you're
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asking me i s whether there has been any rear addition
made to the Epstein's nain residence?

MR GREEN.  Yes.

MR. SCHONBERCER: |'m not aware of any.

MR GREEN: If there were an addition to
the rear, would that then just nove the rear yard
further toward the rear lot Iine? Wuld you agree
that if an addition were nade to the rear of the main
buil ding on the Epstein's house, that it would just
nove the yard, the yard area further toward the | ot
line? The rear yard lot |ine.

MR. SCHONBERGER: Are you asking ne
whether if they added a rear --

MR GREEN.  Yes.

MR SCHONBERCER: -- addition that it
woul d make t he di stance between the nain resi dence and
the two story accessory structure snmaller?

MR. GREEN: No. I'masking if they nmade
an addition, they constructed an addition to the rear
main building, that it would nove the rear yard
further toward the rear lot |ine.

MR. SCHONBERGER: Are you aski ng nme how - -
are you asking ne, essentially, now you woul d neasure
a rear yard?

MR GREEN:. No. [|I'mjust asking you if

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

285

they made an addition to the rear of their house
let's say they built a sun room all right, and it's
20 feet, would this just nove the rear yard further?
In other words, would it push it out?

MR.  SCHONBERGER: | think maybe [|'m
confused. And just to help you here, are you talking
about the required rear yard or the rear yard?

MR,  GREEN: No, |I'm not talking about
required rear yard. |I'mjust saying if they decide
tonight they want to build a sun room which is an
addi ti on.

MR, SCHONBERCGER:  Sure.

MR GREEN. Al right. Wuld that then
nove the rear yard further toward the end, toward the
lot line at the end? Wuld that nove it?

MR SCHONBERCER:  You know what, |'m not

sure | understand the question. Could | defer to M.

Lour enco?

MR GREEN. Sure, | nean.

MR. SCHONBERCER: [|s that okay?

MR. GREEN. Yes, he's your expert.

MR. SCHONBERGER: |'ma little confused by
it.

MR GREEN: Al right. Let nme see if |
can -- I'll start again, M. Lourenco. If the
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Epsteins toni ght deci ded that they wanted to put a sun
room which is an addition to their hone, the main
bui l ding, would this then nove the rear yard further
toward the rear lot |ine?

MR LOURENCO It would not.

MR GREEN: It would not?

MR. LOURENCO No. It would just encroach
further into the court between the two buil di ngs.

MR. GREEN. Wbul d you agree, M. Lourenco,
that the rear yard of the Epsteins is greater than 25
feet, as it's currently constituted?

MR.  LOURENCO That's a very difficult

guestion to answer. | don't think they have a rear
yard. They have a garage encroaching on it. R ght
now, | think they have 7 foot rear yard, that's al
t hey have.

MR. GREEN. You think they have a 7 foot
rear yard?

MR LOURENCO  About 7 foot.

MR. GREEN. Have you t aken neasur enents of
the Epstein lot?

MR LOURENCO  About 7 foot.

MR. GREEN. Have you t aken neasur enents of
the Epstein lot? You personally?

MR. LOURENCO Not personally, but I have
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been to the site.

MR GREEN: You' ve been to the site?

MR LOURENCO And | can tell the
di fference between 7 feet and 25 feet. It's certainly
not 25 feet.

MR.  GREEN: So you're saying that the
Epsteins --

MR, LOURENCO It's not even 15.

MR.  GREEN: You're saying that the
Epsteins have a 7 foot back yard. |s that what you're
sayi ng?

MR LOURENCO | don't know what a back
yard is.

MR. GREEN. A rear yard.

MR. LOURENCO. A rear yard, okay. Rear
yard, the only rear yard they have right now is
bet ween the garage and the rear property line. It's
about 7 feet. The garage is encroaching in the
required rear yard.

MR. GREEN. So the rear area then you're
saying is only 7 feet?

CHAI RPERSON GRI FFI' S: That' s what he sai d.
The next questi on.

MR LOURENCO That's correct.

MR. GREEN Al right. Based on your
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nmeasur ements, of course?

MR. LOURENCO M estinmation.

MR GREEN: Your estinmation. Thi s
gquestion of light and M. --

MR. SCHONBERCGER: Schonber ger.

MR. GREEN: -- Schonberger, you nmade
references to light and ventilation. Is that not
right?

MR SCHONBERGER: | think that's -- not in
this testinony, | don't think today, but I think in

our original appeal.

MR. GREEN: Ckay. But isn't it a fact
that |ight and ventilation applies to the owner of the
property? That is the owner of the property that owns
the house in question. |In other words, it wouldn't
apply to you, but it would apply to the Epsteins.
Whul dn't you agree to that?

MR SCHONBERCGER: | don't -- | think that
structures on one property can affect the light, air
and ventilation of the use and enjoynent of other --
of nei ghboring property owners.

MR, GREEN. M. Lourenco?

MR. LOURENCO Yes, sir.

MR. GREEN. Well, wouldn't you agree that

t he whol e di scussion of [ight and ventil ati on when you
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were the Zoning Adm ni strator applies to the owner of
the house in question? 1In this case, it would only
apply to the Epsteins and not to M. Schonberger?
MR. LOURENCO It certainly appliestothe
Epsteins. | don't think the dinensions that we are
tal ki ng about are such that |light and ventilation is
affected. That was part of ny testinony. | think

there is a very large court between the two

structures, that's nore than enough for |ight and
ventil ati on. And from the garage, the two story
garage living quarters structure to the -- not M.

Schonberger's rear |lot |ine, but his neighbors, there
is probably 20 sone feet.

Again, | didn't measure. |"m just
estimating, which | think is probably also. |I'msure
the Zoning Regul ations consider that it's nore than
enough, since they don't require nore than a 12 foot
rear yard in R-5-B. So | don't think that -- | think
light and ventilation are probably not the issue at
hand here.

MR GREEN: Now, there has been a | ot of
di scussi on of | ocation of an accessory building and a
garage. Wuld you agree that under 2300.2, that a
private garage may be located within the rear or

besi de the mai n buil di ng?
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MR SCHONBERGER That's the sane
guesti on.

MR GREEN: That's to M. Lourenco.

MR.  LOURENCO Yes, sure, | agree wth
t hat .

MR. GREEN. So if you agree to that, then
the Epstein's structure, which we have described as a
garage and also an accessory building, is properly
| ocat ed.

MR LOURENCO No, it isn't. You're
putting words in my nmouth. Your question was do |
agree that the private garage can be in the rear yard?
My answer was yes, under 2300.3, | think it is. There
is another section that establishes a specific
exception to that rule, which is when and if you put
a second story on top for a very specific and strict
type of use, then you' ve got to get it out to the rear
yard. The second condition of 2500.6, that is a
specific, a specific exenption to the rule. 2300.2 is
the general rule and the specific, in my opinion,
t akes precedence.

MR. GREEN: Would you agree that within
the District of Colunbia, M. Lourenco, that two story
accessory buildings are, in fact, located in rear

yar ds? That they are bound in the District of
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Col unbi a.

MR LOURENCO Yes, | have seen sone. It
doesn't nake themconpliant structures. They are not
conpl yi ng structures.

MR. GREEN. How many have you torn down,
sir, during your course of duties as a Zoning
Adm ni strator?

CHAI RPERSON GRI FFI'S:  Next question.

MR. GREEN: kay. Wth regard to the
Epstein building, what is the setback fromthe center

line of the alley of this structure, sir? Do you

know?

MR LOURENCO The setback fromthe center
line to --

MR GREEN.  Yes.

MR. LOURENCO. -- where?

MR GREEN O the --

MR LOURENCCO To the rear wall of the
grass?

MR GREEN.  Yes.

MR. LOURENCO  Wthin a couple of feet.
It's somewhere between 14 or 15 feet, sonmething |ike
t hat .

MR.  GREEN: So that's greater than 12

feet. Is that not right?
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MR. LOURENCO Oh, yes, it is.

MR, GREEN: So they are in conpliance,
woul d you agree?

MR. LOURENCO Wth that particular
provi si on, yes.

MR GREEN: This structure, M. Lourenco,
has a footprint of 572 square feet. Wuld you agree?

MR. LOURENCO I'Il take your word for it.
In the general ballpark, yes, sonewhere between 550
and 600 seens reasonabl e.

MR. GREEN. That's within the 900 square
footage all owed under the law. Wuld you agree?

MR.  LOURENCO For the private garage,
yes, that's correct, that's |ess than 900.

MR, GREEN:  One nonent, Your Honor, M.
Chairman. | don't have any ot her questions right now.
Thank you.

CHAI RPERSON GRI FFI S: kay. Thank you
very much. M. Carroll, no cross? Actually, let ne
just followup very briefly. Your testinony of the
facts in this appeal, on the issue of error, your
assertionis it's 2500.6, whichis the |ocation of the
two story accessory buil ding.

MR. LOURENCO That was the only issue to

which | spoke, but | guess it can be sunmarized t hat
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way. That's correct.

CHAI RPERSON GRI FFI'S:  Okay. | just wanted
to be clear, because you were just asked a direct
guestion of the 900 square feet and you said it does,
in fact, fall within the paraneters of that setback
fromthe mddle and the alley also was appropriate.
kay. Very well. Thank you very nuch. Yes, you have
a question, Ms. Mller?

VICE CHAIR M LLER M. Lourenco?

MR.  LOURENCO I need to clarify that
answer. | understood his question, and if it's not
that, the question he wanted to ask, he can ask it
agai n, but | understood his question as to whether it
met the 12 foot setback fromthe center |ine.

CHAI RPERSON GRI FFI' S: Yes.

MR LOURENCO | said it does. It's 14,
15, it does.

CHAI RPERSON GRIFFI'S: Right. Right. I'm
just trying to establish --

MR LOURENCO And there are other
conditions that limt the location of the garage,
which nmeans it needed to be another 18 feet further
back, which would still neet the 12 foot, because then
it would be 25 plus 7.5.

CHAI RPERSON  GRI FFI S: Yes, and |
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absolutely was clear on that. The small issue of the
setback | was just getting to and then the 900 square
feet. Okay. M. Mller?

VICE CHAIR M LLER: Just based on your
knowl edge of the Zoning Regul ations, with respect to
accessory buildings, are there various regulations
t hat address required rear yard setback for accessory
bui | di ngs as opposed to principal buildings?

MR.  LOURENCO | think the rear yard
requi renents, and |I' mnore focused now on residenti al
districts, do not apply to physical buildings as
opposed to ot her buildings. The requirenents of 404.1
apply to any structures and there are accessory
buil dings that get caught into that requirenent.
There are specific exenptions for certainlimted size
structures that are allowed in the rear yard or in a
side yard within certain divisions and, of course, the
one that conmes to mnd is the one story private
gar age.

VICE CHAIR M LLER  So basically, aml --

MR. LOURENCO. If | have a pool and the
pool house, ny pool house needs to followthe rul es of
the main structure, even though it's an accessory
structure.

VICE CHAIR M LLER kay. So the rear
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yard setback applies to accessory buil dings, in your
view, unless stated otherwi se? |Is that accurate?

MR LOURENCO That's correct. There's --
404.20 is a general provision. And then there's
exceptions for garages and then there's another
exception to the garage, which is the 2500.6, which
says even though there's exceptions for garages, this
particul ar one because it has another story needs to
nmove back. That's my opinion.

VICE CHAIR M LLER: Thank you.

CHAI RPERSON GRI FFI'S:  Anything el se? M.
Lourenco, in your expert understandi ng and opi nion,
are the Zoning Regulations definitive of how to
nmeasure a rear yard, whether it be fromthe exterior
of the building face or the lot |ine?

MR. LOURENCO | woul dn't have spent four
pages trying to explain it if they were.

CHAI RPERSON CGRI FFI'S:  Let nme see if --

MR. LOURENCO They are not there. They
are very anbi guous.

CHAI RPERSON GRI FFI'S:  Okay. And so your
citing of 774, which is a comrercial zone, if |I'mnot
m staken, in ternms of neasuring and the required
nmeasurenent of that rear yard setback speaks to

measuring from the lot line to the rear of the
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exterior of the building, right?

MR LOURENCO That's correct.

CHAI RPERSON GRI FFI' S:  So what woul d you do
if you had nore space or is that -- are we to read
that section? W're just trying to understand your
interpretation. W' re not reading that section as you
have to provide a specific anount, but rather no | ess
than. |Is that correct?

MR. LOURENCO. Exactly.

CHAI RPERSON GRI FFI'S:  Okay.

MR. LOURENCO No less than the
requi renent of the table.

CHAI RPERSON GRI FFI S: I f you had nore,
where do you neasure fronf? Are the regulations
descriptive on which you start and stop at?

MR.  LOURENCO Ckay. | think the
regul ati ons are uncl ear. They are ambi guous. The
exanples | gave show cases where the issue, if you
will, the pen of the regulator wote it in such a way
that, | think, they were thinking of nmeasuring from
the rear yard forward. Because of the definition of
court, if you place behind -- if you say | have a
primary structure here, this is the rear nost wall.

So fromthis plane here where | have ny

rear nmost wall, of course, | have ny side yards here,
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| got the front, and fromhere back, |I've got the rear
yard. And if | put another structure there which is
not supposed to be in the rear yard, | end up with a
space between two parallel walls, which constitutes an
open or closed court, depending on how they relate.

CHAI RPERSON CGRI FFI' S:  Okay. | under st and.
| understand your reasoning, | think, in ternms of rear
yard and open space and neasuri ng. So now, you've
brought up again this idea of trying to get into the
m ndset of those that wote the regulations and why
woul d you do that. Then doing that and noting that
the primary wuse, | differ with that we have a
di ffering predom nant feature, but the primary use is
to park in. Wy would you nove it further and further
away fromthe rear of the property, when, in fact, in
2001 the direct, not intent, letter says | ocate these
parking structures in the rear yard.

Wy are we then to read other sections as
conflicting with those and noving it away, as if
that's the intent of the regulations?

MR. LOURENCG In ny opinion, again, it
goes to the question that you asked before, should we
wite this for the predom nant case and then deal with
the exceptional cases in sone other way. In ny

opinion, a garage is typically a private garage, a
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structure that is sinply private garage is typically
a one story garage, because no one wants to be
spendi ng the noney to have hydraulic el evators.

And so the visual inpact and the massing
i npact of sonething that can be 10, 12, 15 foot high
islimted. Alowing it to be in the rear yard is a
good conprom se between visual inpact and nassing
i npact on the neighbors and on the property right of
way, is a good conpronm se to reduce the anmount of
drive that | have to put in ny property to bring the
car into the garage.

What makes this like adifferent animal is
the fact that besides the garage, now | have living
gquarters on top of it and I'"'mallowed to do it. I'm
allowed to put a second story for sonme specific
pur poses to have those living quarters. What t hat
does is it now increases necessarily the mass of the
building to a point that, in ny opinion, is what
justifies you pushing it further back. And it's, you
know, pushing it further back 10 feet, you're okay.

CHAI RPERSON GRI FFI'S:  When you say pushi ng
it further back, you nean pushing away fromthe rear?

MR.  LOURENCO Away from the rear |ot
l'ine.

CHAI RPERSON GRI FFI S: | gotcha. kay.
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Good. Anything else from the Board? Excel | ent.

Thank you very nmuch. Let's nove ahead then to the

Governnent' s case.
MR. GREEN: M . Chai rman?
CHAl RPERSON CGRI FFI'S:  Yes, sir?

MR. GREEN: Can we defer for the

CHAI RPERSON GRI FFI S: Absol utel y. You

want to have M. Carroll?
MR, GREEN. Yes, yes.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR GREEN. [1'Il let himgo. He'

back.
(Whereupon, at 5:00 p.m the

Hearing continued into the evening session.)
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E-V-E-NI-NG S-E-S-S1-ON

5:00 p. m

MR. CARRCLL: Good afternoon. Once again
for the record, Tom Carroll of the Law Firm Hol | and
and Kni ght representing the property owners, Matthew
and Any Epstein, Mchael Sears Trust. W only have
one witness to call today and we call Steve Sher from
Hol | and and Knight, Director of Land Use and Zoni ng.
W would Ilike to offer him as an expert in
interpreting Zoni ng Regul ati ons.

CHAI RPERSON GRI FFI' S: Excellent. Is there
any comments fromthe Board or is there any opposition
from any of the participants in the appeal on M.
Sher' s establishnment as an expert witness? Okay. Not
noting any, we have established M. Sher nunerous
times in this regard. Let's nove ahead.

MR SHER. M. Chairman, Menbers of the
Board, for the record, ny nane is Steven E. Sher, the
Director of Zoning and Land Use Service with the Law
Firmof Holland and Knight. Wat staff is giving to
you are excerpts fromthe Zoning Regul ations that |

woul d Ii ke to wal k you through and then a plat at the

back, which will be the last thing I'll tal k about.
| think thisis -- I"'mnot going to talk
about what's not relevant, |ike section 223, section
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774, section 3202.4(b), they are not relevant. They

are not -- they don't relate to the issue before the
Boar d.

What is before the Board is whether this
two story accessory buil ding, whichincludes a private
garage on the first fl oor and donestic quarters on the
second floor, conplies with the regulations and
whet her the Zoning Adm nistrator correctly approved
the issuance of two permts, which was for the
i denti cal sane construction that showed that
construction to be in conpliance with the regul ati ons.

kay. The definition of private garage,
page 1-20, "A building or other structure or part of
a building or structure not exceedi ng 900 square feet
in area used for parking." Ckay. | think we have
established that the first floor of this tw story
building is a private garage. It's less than 900
square feet, so it neets that piece of the definition.

CHAlI RPERSON GRI FFI S: Good. Just to be
all elenentary, is this section 199 definition in
Title 117

MR SHER It's 199.1. This is all from
Title 11. And then the next one also fromdefinitions
rear yard

CHAI RPERSON CGRI FFI'S:  Good.
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MR. SHER Page 1-29, "A yard between the

rear line of a building or other structure and the
rear lot line, except as provided el sewhere in this
title, the rear yard shall be for the full w dth of
the Ilot and shall be unoccupi ed, except as
specifically authorized in this title." So fromthe
back of the building is the rear yard. W'I|l cone
back to that when we get to the plat.

Accessory buildings R-1 Districts, 204.1,
page 2- 14, "The fol |l owi ng buil di ngs shall be permtted
as accessory buildings. |Incidental use is permtted
in this chapter (a) private garage, subject to the
provi sions of Chapter 23." Chapter 23, page 23-1,
2300.2, "A private garage that is an accessory
building in aresidential district (a) may be | ocated
either within a rear yard or beside the main buil di ng,

provided if it's beside the main building,” that's not
rel evant because we're not beside the main building,
we're in the rear yard or we're behind the buil ding.
"And (b) where abutting an alley shall be set back at
| east 12 feet fromthe center line of the alley upon
which it opens.”

Okay. 2500 accessory uses in buildings,

page 25-1, section 2500.2, "An accessory building

shall be located only in a rear yard, except as
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follows.” Ignore (a) and (b), turn over to the next
page. 2500.3, "No nore than 30 percent of the area of
a required rear yard on any |lot shall be occupied by
accessory buildings of all kinds." .4, "An accessory
buil ding i n any zone shall not exceed one story or 15
feet, except as providedin .5 " .5 "R1-Aor R1-B,
accessory private garage may have a second story used
for sleeping other than quarters of a donestic
enpl oyee. "

.6 and I know you have heard this before,
but here they are, "A two story accessory building
al l oned under .5 shall not exceed 20 feet in height,
shall not be | ocated within the required rear yard and
it shall also be set back fromall side lot |ines for
di stance equal to the mninmnum w dth of the required
side yard." .7, "height,” .8, "Not erected prior to
the main dwelling,” .9, I"'mgoing to stick to .9 for
a second, "Shall not obstruct light and ventilation
requi red by other regulations.”

Okay. Now, turntothe plat. This is the
official wall check that the District of Col unbia, you
shoul d all have a copy of that, at this point, did on
this house, which is Lot 27, and adjoining house
whi ch was built at the sane tinme, Lot 26, which is not

the subject of this appeal. So we're only talking
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about Lot 27.

Now, | have annotated that plat wth
mar ki ngs that are clearly mne and not those of the
surveyor who prepared the report. | have drawn a line
at the front of the dwelling along the line of the
front of the house and | have | abel ed that front yard,
because that's what it is. There is no requirenent
for a front yard. There is no required front yard
setback, but it is a front yard.

| have drawn a |ine across the rear nost
portion of the main building between the two [ ot |ines
and that heavy line defines the furthest nost rear
extension of the main building. Everything west of
that or left of that as you're | ooking at the draw ng
if youre holding it so the printing is up, is the
rear yard

| have | abel ed the two side yards, one on
each side of the building, one on the north side, one
on the south side. | have al so di nensi oned 25 feet as
the required rear yard and 72 feet nore or |ess
because the building is not exactly square on the | ot.
Soit'salittle bit -- one sideis alittle bit nore
and one side is a little bit less, but it's about 72
feet fromthat line to the rear lot |ine.

Now, the Zoning Adm nistrator has
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consistently interpreted and, in fact, this Board nmade
a specific finding in Appeal No. 16696 back in 2001
and it is finding nunber 17 in that order and it's
tal ki ng about property. Inthat caseit was in an R 3
District. But it says, it was tal king about a garage
that did not occupy the required mninmum20 foot rear
yard, which is neasured outward fromthe rear |ine of
the dwelling to the rear lot I|ine.

So everything frombehind the rear Iine of
the building totherear lot lineis arear yard. The
first 25 feet of that is the required rear yard. So
we've got 72 feet nore or less of rear yard. W' ve
got 25 feet of required rear yard. It is clear from
the wal |l check plat that the | ocation of the garage is
wel | outside the required rear yard.

It is clear from the dinensions on the
wal | check that the garage is | ocated 8 feet fromthe
ot line, which would make it -- and the alley is 15
feet wide, so the distance there would be 7.5 plus 8
feet tothe center Iine of the alley, nore than the 12
feet required for the setback of the garage fromthe
al l ey. So there's no question, there's also the
di mension on the north side of the garage which shows
that it varies from8.51 feet to 8.54 feet.

So that dinension nore than neets the 8
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foot side yard requirenent, if it were a side yard,
which it is not. It's in the rear yard. But the
regul ati on says "Shal |l provi de space equal to what the
required side yard would be in this district,” which
is 8 feet. So we've got 8 feet on the north side and
well in excess of 8 feet on the south side.

So there is no question that the garage is

| ocated as permtted by the regulations. It is
|ocated in the rear yard. It is not located in the
required rear yard. It is set back nore than 12 feet
fromthe center line of the alley. It has 8 feet or

nore on each side, which is the mninmumrequired side
yard. And therefore, it 1is countered in |ot
occupancy.

The buil ding and t he garage to not exceed
the maxi numpermtted | ot occupancy. There should be
no question, no equivocation, no doubt that this
buil ding conplies 100 percent with the requirenents
that are applicable to it.

Sonet hi ng has been made and | don't want
to say nuch, but sonethi ng has been nade over the fact
that there is sonme suggestion that the building
sonehow inpairs the light and air and whatever of
ot her properties. The Zoning Regul ations establish

the mnimm standards and M. Lourenco said this
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earlier, establish the m ni numstandards applicableto
what could go on on a particular |ot.

This isn't a question of whether the
Zoni ng Commi ssi on t hought wel |, what shoul d be al | owed
here? They said you got to have a 5,000 square foot
lot. You' ve got to have a 50 foot lot width. You
can't occupy nore than 40 percent. You've got to have
two 8 foot side yards. You' ve got to have a 25 foot
rear yard. Your building can't be nore than 3 stories
and 40 feet in height. They tell you how to neasure
t he hei ght and where to neasure the height and all of
t hese ot her things.

Those are the standards. The Zoning
Adm ni strator is not charged, | al nbst want to say and
|"mgoing to put nmy tongue in cheek alittle bit, he's
not charged wi th thinking about that. He doesn't have
to decide what the mninum standards are that the
Zoni ng Comm ssion has pronul gated for devel opnent in
an R-1-B District. The regulations tell himthat. He
doesn't have to look to see what's on an adj oi ning
pi ece of property to decide is this building overly
dense for this lot, because that's not what the
regul ations tell himto do.

CHAl RPERSON GRI FFI S: So you're saying

2500. 9, fromthe Zoni ng Admi ni strator's poi nt of view,
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is not actually an independent neasurabl e section or
requi renent, but rather is that that encapsul ates all
t he ot her area or di nensional requirenents of which he
has to nake sure that they conply with?

MR SHER. | would say that and | would
add a point.

CHAI RPERSON GRI FFI'S:  Okay.

MR. SHER: The point is that the
regul ations are designed to protect the property on
which the garage is located. Not the property next
door. Not the property across the alley. But the
property on which the accessory building is | ocated.
You're not entitled to take your light and air from
sonebody el se's property. You're not --

CHAI RPERSON GRI FFI'S:  Based on the ot her
requi renents in the regul ati ons.

MR. SHER: Based on the ot her requirenents
of the regul ations.

CHAI RPERSON  CRI FFI S: Ri ght . Li ght,
set backs, | ot occupancy.

MR. SHER |If you neet those requirenents,
| don't believe there is a way that the Zoning
Adm ni strator could have said --

CHAI RPERSON GRI FFI'S: | see.

MR. SHER: -- you know, this building
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neets all the requirenments, but | don't like it. |
think it's too big.

CHAlI RPERSON GRI FFI' S: Yes.

MR. SHER: And |I'm not going to approve
it. 1 don't think he has that discretion, because the
Zoning Regulations tell him what he was supposed to
| ook at. And if he goes through his check list or our
check list and says here is what the regulations
require, here is howthis building does or presumably
does, neet it, then | think he has got to issue the
permt.

And in this case, the building as the
Zoni ng Adm ni strator determned twice, and as | have
just gone through, neets all those requirenents and
therefore the decision was absol utely unequivocally
correct.

CHAI RPERSON CGRI FFI' S:  Thank you very much.
Ms. Mller?

VICE CHAIR M LLER  Thank you. M. Sher,
this two story accessory building, it is a structure,
is it not?

MR. SHER: Certainly.

VICE CHAIR MLLER So how do you
reconcile 404.1 that says that a rear yard is required

for each structure?
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MR. SHER: Well, it says "Except as

provi ded el sewhere in this title,” and the Zoning
Regul ati ons specifically all owan accessory bui |l di ng,
i ncl udi ng an accessory garage, including a two story
accessory garage in the rear yard. Now, if you go
back and | ook at the plat, there are clearly parts of
the main house where there is nothing between it and
the rear lot line. The garage only occupi es a portion
of the |lot.

So if you stood on the -- or if you were
at the sout hwest corner of the house and | ooked back,
you could look all the way to the rear lot |ine and
not hi ng woul d be between you and the rear |ot |ine.
A part of that rear yard is occupied by an accessory
structure. But that accessory structure is
specifically permtted by 2300.2 and 2500.4, 5, 6, 7,
etcetera.

If you go in that alley and start at
Mlitary Road and wal k or drive down it, that alley is
just lined with garages, both one story and two story.
If you're saying that -- right on the alley or within
setback presumably so they neet the 12 foot
requi renent, | suspect sone of them may have been
built before that requirement was there. |[If you're

saying a two story building can't be there, then a one
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story can't be there either, because there's no
distinction in that respect. There's no greater
setback fromthe center line of the alley required for
one than for the other.

And so if you're going to take the
position that accessory buildings can't be in rear
yards unless they thenselves provide a rear yard,
that's just contrary to practice and existing
conditions all over the District of Col unbia, but even
just in this alley.

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

BOARD MEMBER MANN: Yes. Since there is
no definition of required rear yard in the
regul ations, and you said that we had to -- or that
there has been a longstanding interpretation of how
required rear yard is neasured and there have been
ot her BZA cases where we have come to a concl usi on how
the required rear yard i s nmeasured, but do you know i f
there was sonme sort of reasoning or |ogic behind
comng to the determ nation of how required rear yard
i s measured?

MR. SHER: Vell, | believe that the
original determ nati on was nmade based on the specific
readi ng of the regulations, specific |anguage of the

regul ati ons. A yard between the rear line of a
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buil ding or other structure and now maybe it could
have been witten the other way, but that's not what
it says. What is says is "between the rear |ine and
the rear lot line."

And | know that over as many years as |
have been doing this, whichis alongtine, that's the
way t hey have neasured the rear yard. And at |east in
the one appeal, the Board reached exactly the sane
concl usi on. | think that is consistent with the
practice of neasuring rear yards in residential zones
that | know of.

Now, | forget whether M. Lourenco or M.
Schonber ger said, there are other ways to neasure rear
yards under other sections of the regulations, but
that's not what we're tal king about here. You can
nmeasure to the center line of the alley. You can
provide a court in lieu of a rear yard. You can do
all kinds of things. But not in an R-1-A District or
R-1-B, sorry.

CHAI RPERSON GRI FFI'S:  Any ot her questi ons?
Anything else, M. Carroll?

MR CARROLL: That's it.

CHAI RPERSON GRI FFI'S:  Cross, Ms. Ferster?

M5. FERSTER. Ckay. |I'mreferring to the

plat, the wall test report and | have a couple of
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guestions about that to start out with. Now, you had
indicated in your testinony that you believe the
structure that we're talking about is a private
garage, that's correct?

MR. SHER:  Yes.

MS5. FERSTER. And where woul d you say the
entrance to this private garage is?

MR. SHER. The entrance to the garage is
on the west side facing the alley.

MS5. FERSTER kay. Now, you also
i ndicated that there are stairs on the side lot |ine.
I's that correct?

MR. SHER Actually, | didn't say anyt hing
about stairs.

M5. FERSTER: Oh, you didn't? GCkay. You
had made sone reference to the fact that there could
be stairs?

MR. SHER: | didn't say anything about
stairs to ny recollection

M5. FERSTER Al right.

MR CARROLL: There are stairs.

M5. FERSTER: (kay. GOkay. Are you aware
of whether or not there are stairs on that side |ot
line, in that side yard?

CHAI RPERSON GRI FFI'S:  That doesn't go to
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his testinony, does it?

M5. FERSTER. Well, |I'm making a point.
| mean, | have a question that is relevant here to the
definition of garage. Are you -- as a factual matter,

are you aware of whether or not there are stairs on
that side lot?

MR SHER: I'll quibble with your use of
the word side yard, but there are stairs |leading up to
the second floor of the building for access, yes.

M5. FERSTER  Ckay.

MR. SHER They are in the rear yard, but
they are there.

M5. FERSTER:. Okay. And are you famliar
with section 2503.4 of the Zoning Regul ati ons?

MR SHER Let ne see, .4, | can look it
up. Yes, | know that section.

M5. FERSTER: Ckay. And it's correct that
that section says "Stairs |leading to the ground from
a door located on the story in which the principa
entrance of a building is | ocated may occupy any yard
requi red under provisions of this title." That' s
correct, right?

MR SHER: It certainly is what it says.

M5. FERSTER: Ckay. So these stairs would

be permtted to occupy the side yard only if they | ed
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to the entrance of a -- the principal entrance of this
structure. 1Isn't that correct?

MR, SHER:  No.

MR. CARROLL: Again, does this go to his
testinmony?

CHAI RPERSON GRI FFI'S:  Yes. Well, how are
we getting to the definition of garage here?

MS. FERSTER Well, | think, | have sone
ot her questions that deal with that, but | think the
point is is that if this is a private garage and he
did testify that the entrance fronted on the alley,
then it could not have stairs occupying the side yard
to go to the -- another entrance, because the buil ding
can't have two principal entrances.

CHAI RPERSON GRI FFI S: H s testinony was
two entrances?

M5. FERSTER: He testified that this was
a private garage.

CHAI RPERSON GRI FFI'S:  Right.

MS. FERSTER: And our position, obviously,
is that this is a two story accessory structure.

CHAI RPERSON GRI FFI'S:  Okay.

M5. FERSTER. And so my questioni ng goes
to, and we can probably deal with this on rebuttal as

well, to howcan this building -- howcan those stairs
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be located in that side lot yard and lead to the
second story entrance if, in fact, as he testifiedthe
entrance, the principal entrance to the structure is
fronting the alley?

MR. SHER: The principal entrance to the
private garage, which constitutes the first floor of
that structure, is facing the alley. That structure
doesn't have side yards. It is located in the rear
yard of the principal dwelling. So | don't think
2503. 4 has any relevance to that, this matter at all.
Those stairs are not in any yard required under the
regul ati ons. The required side yard for the main
building is where I've shown it on the draw ng.

M5. FERSTER  Ckay.

MR. SHER And the required rear yard for
the main building is showmn where -- is where [|'ve
shown it. Those stairs are not in either of those
pl aces, as | understand it.

M5. FERSTER. Ckay. M. Schonberger gave
an exanple in his testinony of a private garage, which
is actually part of the single-famly dwelling, you
know, built, you know, within the structure. Are you
famliar with that sort of garage that is actually
part of a single-famly dwelling?

MR SHER | don't know what t he rel evance
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to that is here, but there are houses that have
garages attached to them yes.

M5. FERSTER: (Okay. And what is the rear
yard setback requirenment for that dwelling?

MR. SHER: The rear yard setback for any
dwel 1'i ng begins at the furthest nost rear part of that
dwel I'ing, whether it is a square, whether it's an L
whether it's a T, whether it's got additions at the
back, whether it's got a garage at the back, whatever
the rear nost part of that single connected dwelling
iS.

MS. FERSTER: The fact that a single-
famly dwelling has a garage built within it, does
that nean that that entire structure can be |ocated
within the required rear yard?

MR. SHER. No, the rear yard begins at the
rear of the structure, so there's nothing in the rear
yard.

M5. FERSTER. Al right. M. Schonberger
has a coupl e of questions.

MR, SCHONBERGER: Yes. | guess, M.
MIller asked a question earlier about reconciling
section 404, which requires all structures to have a
rear yard. Do you renenber that?

MR, SHER: Yes.
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MR. SCHONBERGER: Ckay. And you said that

the exception here that the zoning required the two
story accessory structure to have a rear yard is
2300.2. Is that correct?

MR. SHER Yes. A private garage that is
an accessory building in aresident's district nmay be
| ocated within the rear yard.

MR SCHONBERCER: Wl |, what does that --
|"m sorry, go ahead, to interrupt you. What is the
definition of a private garage?

MR. SHER A private garage is a building
or other structure or --

CHAI RPERSON (RIFFI'S: |'msorry. | want
to get to the hard hitting questions, because --

MR. SCHONBERGER:  Ckay.

CHAlI RPERSON GRI FFI S: -- you're just
wal ki ng himthrough the entire.

MR. SCHONBERGER: All right. 1'msorry.
Wul d you say that a private garage is a place where
you park your car only?

CHAlI RPERSON GRI FFI S: Let nme interrupt,
because you asked hi mwhat the definition of a private
garage is, right?

MR, SCHONBERGER:  Yes.

CHAI RPERSON GRIFFI'S: Well, he provided
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that right here in witing.

MR. SCHONBERGER:  Ckay.

CHAI RPERSON GRI FFI'S:  He's not going to,
| woul d hope not, answer and woul d have no rel evance- -
MR SCHONBERGER: |'m sorry.

CHAI RPERSON GRIFFI'S:  -- to nove beyond
t hat .

MR, SCHONBERGER: |'msorry. | don't nean
to beg the patience of the Board. Wuld you say that
a private garage is defined as a place where you park
your car exclusively?

MR. SHER: Yes, | would say that's what
t he regul ati ons say.

MR. SCHONBERGER:  Ckay.

MR. SHER: | think people are known to put
other things in their garages besides cars, but that's
what the regul ati ons say.

MR,  SCHONBERGER: So in the Zoning
Regul ations, is there anywhere to find the termtwo
story garage? Does that nean that you would have to
park a car on two | evel s?

MR CARROLL: | don't believe M. Sher
testified that we would be parking a car on two
| evel s.

CHAI RPERSON GRI FFI'S: Right. | didn't see

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

320

it, but I don't understand that's the question.

MR. SCHONBERCGER: The question that I'm
getting at is that M. Sher is stating that the
exception to all structures having a required rear
yard i s answered by 2300. 2, which discusses the -- an
exception for a private garage. | think it's pretty
wel | -established that the second floor of this
accessory structure is not a private garage and
therefore does not need the rear yard -- is not an
exception to the rear yard requirenment. And |I'mjust
asking if you can explain that further.

MR. CARROLL: | would also say that M.
Sher didtestify as well that the exception cones from
the definition of rear yard in saying that "The | ot
shal | be unoccupi ed, except as specifically authorized
inthis title."

MR SHER There were two sections, 2300. 2
and 2500. 2. Both tal k about -- one talks about an
accessory garage, which is 2300. 2500. 2 says an
accessory building shall be located only in a rear
yard. So there are two sections that apply to where
you can locate. And | think I was careful and precise
in describing this building as a two story accessory
bui | di ng. The first floor of which is a private

garage and the second floor of which is used as |iving
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guarters for a donmestic enpl oyee.

MR SCHONBERCER: But where is the
exception for the second story not having a required
rear yard? Sinceit's clearly not a parking structure
or private garage rather

MR, SHER  2500. 2.

MR. SCHONBERGER: And can you point out
exactly where that exception is? It says "An
accessory building shall be |ocated"

MR. SHER: "Shall be located only in a
rear yard."

MR. SCHONBERGER: It doesn't say required
rear yard, does it?

MR SHER: No, but 2500.3 says "No nore
than 30 percent of the area of a required rear yard,"
and 2500.5 says that "An accessory private garage nay
have," it doesn't have to, but it nay have, "a second
story." And 2500.6 says "A two story accessory
bui | di ng shall not be | ocated within the required rear
yard." CQObviously, suggesting that it m ght be | ocat ed
somewhere else in a non-required rear yard.

CHAI RPERSON Rl FFI S: And 2500.3 is
cal cul ating 30 percent of the required rear yard. |Is
t hat correct?

MR. SHER Correct. And we're not
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occupying any part of the required rear yard.

CHAI RPERSON GRI FFI S: So between a rear
yard and a required rear yard.

MR. SHER: Right. Exactly.

MR SCHONBERCER: So | amstill a little
lost. \Were is the exception for a dwelling unit?
Wiy doesn't a dwelling unit have to have a required
rear yard to conformto section 404?

CHAI RPERSON CRI FFI S: | think he just
answered that, didn't he?

VICECHAIRMLLER | don't seeit either,
soif M. Sher can explain it better, I would like to
hear it.

CHAl RPERSON GRI FFI S: So you're saying
that the parking garage on the first |evel doesn't
have a rear yard, but the second, as it's cal cul ated
in 2005.5, is an accessory parking garage, which is an
al |l onabl e second Ilevel, somehow has a different
requi renent than the floor belowit?

VICE CHAIR M LLER  No, that's not how I
see it. | mean, | haven't made up ny mnd. |'mjust
trying to understand where the exception is because
2500.6 looks like a different animal from a private
garage, and you say that that contains an exception

that that structure doesn't require a rear yard as set
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forth in 404.1. So |I'mjust --

CHAI RPERSON GRI FFI' S:  2005.5 sets upin R
1-A and B Districts an accessory private garage. An
accessory private garage may have a second story.
Look, I think M. Sher is laying this out. W could
follow his -- his starred sections that he has laid
out is chronol ogical on purpose because the
regul ati ons read that way.

We start out with an accessory building
shall be located in a rear yard. It's required to be
inarear yard. Then we go on to those exceptions or
t hose specifics. 2500.5 establishes the accessory
private garage may have a second story used for this
preval ent living quarters for donestic enployees of
which I'msure we all have.

2500. 6 then says that in 2500.5 has ot her
requirenents. It can't be above 20 feet, right, and
it can't be located in arequired rear yard. As | see
the argunent M. Sher is laying out, he is
differentiating. The sections are differentiating
bet ween required rear yard and rear yard for numerous
reasons.

One is a cal culation of which that can be
occupi ed, the | ot occupancy, 30 percent, no nore, of

the required rear vyard, differentiating from the
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entire rear yard or open space, right, differentiating
from private garage and that of a zone district of
whi ch a second story can be put on that garage, and
then where that -- when you have a second story on
that garage or accessory private garage, where that
can be | ocat ed.

Fol | ow-up questions? That's to you, M.
Mller.

VICE CHAIR M LLER  No, I"mjust going to
listen. Thank you. | don't have anot her questi on.

CHAI RPERSON GRI FFI'S:  But you want himto
say it, not ne?

VICE CHAIR M LLER | don't know. | wll
leave it to the cross exam nation.

MR. SCHONBERGER: Actually, we would like
to -- again, there is nothing that I can tell from
reading the code that says that the apartnent, the
dwelling wunit, is sonmehow exenpt under the sane
provi sion as the garage area.

Can you, please, point that out to us in
the code where that says that, where there is an
explicit exenption for the dwelling unit? If al
structures have to have a required rear yard, why is
a dwelling unit not one of those structures?

MR. SHER: Well, again, the definition of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

325

rear yard provides that the rear yard shall be for the
full width of the Iot and shall be unoccupi ed except
as specifically authorized inthistitle. So when you
go back through the regul ati ons, you get to 2300. 2 and
then eventual ly you get to 2500. And when you get to
2500, it tells you if you have an accessory buil di ng,
it shall only be located in a rear yard, except in a
coupl e of circunmstances not applicable here.

And then it goes on to that and tells you
what el se, what ot her requirenents apply to those type
bui | di ngs, accessory buildings, in rear yards. And
when you get to 2500.5 it says "An accessory private
garage,"” which the first floor of this building is,

"may have,"” doesn't have to, it "may have a second

story used for sleeping or living quarters of donmestic

enpl oyees. "

It doesn't say when you -- it doesn't say
that can't be in the rear yard. In fact, it's
explicitly saying -- it starts off saying it shal

only be in arear yard. So once it's in a rear yard,
there are certain requirenments that will apply to it
and when you put a second story on it, when you get to
.6 there are certain additional requirenents that
apply to it.

If I didn't have a second story on this,
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| could have the garage in the sane spot east/west on
this garage, but | could have located it -- not |
coul d have. The devel oper coul d have put that garage
right on the north side lot line because there is
not hing that constrains the location of a one story
accessory building or private garage in that context.

| could have put that garage into the
required rear yard, if | didn't cover nore than 30
percent of the required rear yard, if it was only a
one story structure, but this is not a one story
structure. It's a two story structure which is
specifically permtted under the regulations to be a
private garage with a second story use for sleeping
acconmodat i ons of a donestic.

Once you get to the point of allow ng
that, then the other constraints apply. | can't put
it inarequired rear yard anynore. | have got to put
it somewhere outside the required rear yard and |
can't have it within 8 feet of the side lot lines. |
have to have the equival ent of a side yard there.

It's not a side yard. It doesn't say the
accessory garage shall provide a side yard. It says

it shall provide -- "It shall be set back a distance

equal to the mnimm width of a side yard.” It

doesn't say have a side yard. It says neet the
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set back requirenments that apply to the main dwelling
because, in fact, it's not a side yard. It's all the
rear yard for the principal dwelling and the
regul ations specifically and definitely provide for
t hat .

MR SCHONBERGER: l'm sorry. So you're
saying that if the structure, the two story accessory
structure, is located in the side yard, it does not
have to have its own side yard?

MR. SHER Well, |I'msaying you can't have
a two story accessory structure in a side yard to
begin with, so |l think that's a question that doesn't

have an answer.

MR SCHONBERGER: Well, it says -- 2500.6
says "it shall also be set back." Let's see. \Were
inthe codeis it not -- where in the regul ati ons does

it provide that it cannot be in a side yard?

MR. SHER: Because it says that "An
accessory building shall be located only in a rear
yard" and then goes on. Now, if you're saying to ne
does 2300.2 allow a two story, | never actually saw a
two story accessory building in a side yard, but can
you have a two story buil ding, an accessory buil di ng,
in a side yard? Maybe you could actually.

MR, SCHONBERCGER: | think you can.
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MR. SHER: Well, but | don't know that

that's material because that's not what's invol ved

here.

MR, SCHONBERCGER: Well, | think actually
you can have -- you can have a garage in a side yard,
right?

MR. SHER: | can have a garage in a side
yard.

MR. SCHONBERGER Ri ght.

MR SHER  That's correct.

MR. SCHONBERGER: And t hat garage can have
a second story if it has a side yard setback, correct?
So it makes the -- so if you put a garage in the side
yard, aren't you requiring that garage to have a side
yard and you're requiring a side yard? You're
requiring a yard between the nmain residence and the
two story accessory structure and you're also
requiring that two story accessory structure to have
a side yard, correct?

MR. SHER: It's a hypothetical question
that doesn't apply here.

MR, SCHONBERGER: Well, it says "It shall
also be set back from all side lot lines for a
di stance equal to the m nimumw dth of a required side

yard in the district in which it is |located."
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MR. SHER: Right, and we do.

MR. SCHONBERGER: Right, but if it was in
a side --

MR SHER So | don't understand what the
rest of the question is.

MR SCHONBERCER: So if it was in a side
yard, that would still be the same case, correct?

MR SHER But it's not.

MR. SCHONBERGER: But if it were, could

MR CARROLL: Is this relevant?

CHAI RPERSON CGRI FFI S: | don't think so.
Let's nove on unless we can figure out why you're
asking himto --

MR. SCHONBERCGER: Because --

CHAI RPERSON  CRI FFI S: -- put this
somewhere that it isn't for this appeal

MR. SCHONBERGER: Because we're trying to
establish that the |anguage of 2500.6 -- when the
| anguage says "It shall also be set back fromall side

lot lines,"” that also pertains to a rear |ot setback
and that there is no provision. There is no provision
in the code, at least there is no provision in the
regul ations that provides for an exception to a

dwel ling unit in a rear yard, for that not to have a
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rear yard.

MR.  CARROLL: | would say that the
appellant is getting a convol uted readi ng of section
2500. 6 when he said that it also requires a rear yard
setback. The term "also" used in that sentence is

merely inplying that there are additional restrictions

that will follow the one preceding it.
CHAI RPERSON GRI FFI S: Ckay. | nean, |
think we understand everyone's point, but | don't

think he is going to agree with you.

MR. SCHONBERGER:  Ckay.

CHAI RPERSON @RI FFI S: But | think |
under stand your position, as others do.

MR. SCHONBERGER:  Ckay.

CHAI RPERSON GRI FFI'S: So |l et' s nove ahead.

Any ot her cross of M. Sher?

VICE CHAAR MLLER | would like to ask
M. Sher a question while he's |ooking. | asked this
of M. Lourenco and | would be interested in your

answer .
Wth respect to accessory buildings in
general, do the rear yard setback requirenents apply
to themunl ess ot herw se excepted in the regul ati ons?
MR. SHER: Unl ess ot herw se excepted.

Probably, but, | nmean, there are -- we're talking
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about specific exceptions. | nean, if you're asking
me could -- if | had a cormercial zone and | wanted to
put an accessory building at the rear of the |ot,
would it have to neet the rear yard setback, |I'm not
sure.

| haven't exam ned t he regul ati ons on t hat
point. There are, again, certain provisions for where
accessory buildings are |located and, in fact, 2500.2
is a section of the regulations that doesn't just
apply to residential zones, so it may be.

VICE CHAIR MLLER Let's just do
residential zones.

MR. SHER:  Ckay.

VICE CHAIR M LLER Let's just | ook at --
| mean, |'m just talking about 404.1 which says "A
rear yard shall be provided for each structure | ocat ed
in a residence district."

MR SHER  Um hum

VICE CHAIR M LLER. And then you went on
to say, well, unless it's excepted ot herw se and t hat
the regulations that apply to this type of structure

are except ed.

And | just am interested in general
whet her, you know, if you put a pool house -- well, if
you put a whatever kind of -- whatever would be
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considered a structure in the back yard, whether the
rear yard, in your view, wuld be counted fromthat,
the nost rear part of that building or structure to
the lot |ine.

MR SHER. No, it would not. It would be
counted fromthe rear of the principal dwelling.

VICE CHAIR MLLER. So that's why you're
sayi ng that?

MR. SHER If we're tal ki ng about a single
famly zone, yes.

VICE CHAIR M LLER  Ckay.

MR. SHER: | would say no, it doesn't.
You woul d not nmeasure the rear yard fromthe back of
the accessory structure. You would neasure it from
t he back of the principal dwelling.

VICE CHAIR M LLER. Ckay. And how woul d
we know t hat ?

MR. SHER Because you go back to the
definition of what is a rear yard neasured from you
know, way back to page 2, the rear line of a building
and a rear lot line, except as provided el sewhere.

CHAlI RPERSON GRI FFI' S: Yes.

MR. SHER: And the specific provisions
el sewhere --

VICE CHAIR M LLER: | know.
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MR. SHER -- we have been through. It's

kind of going around in circles, but there it is.

VICECHAIR M LLER: | know. Okay. That's
where | have ny problem because | go back there and
then it says a structure, the building is a structure.

MR SHER Yes. | don't know how to
answer that other than to just ask you to walk the
all ey behind, between these two sets of houses and
| ook at all the garages that are there right next to
the alley. And | don't want to pick on anybody's
nei ghbor hood, but just wal k around the city. You w ||
see them all over the place. They are in the rear
yards behind the houses adjacent to the alleys,
because that's where they are allowed to go.

MR SCHONBERCER: Can | ask another
guestion? But, M. Sher, how old are those garages
that are in the alley between 27'" and 28'" Street?

MR. SHER: O varying ages.

MR. SCHONBERGER: Wuld you say nobst of
those houses were built in the '30s before the
adoption of the Zoning Regul ati on?

MR. SHER: Sonme of them clearly were,
particularly the ones on the 28" Street side. Sone
of the ones on the 27'" Street side are newer than

t hat .
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MR. SCHONBERGER: Ckay. How nany garages

have two stories in that alleyway?

MR. SHER: The only one | --

CHAI RPERSON GRI FFI'S:  Let's not go too far
into this.

MR. SCHONBERGER:  Ckay.

CHAI RPERSON CGRI FFI S: Because | don't
think it helps either side, frankly.

MR. SCHONBERGER: All right.

CHAI RPERSON GRI FFI'S: | nean, sonme of us
can envisionit, sone of us aren't, but really we need
to focus on --

MR. SCHONBERGER:  Ckay.

CHAI RPERSON GRI FFI S: -- this specific
pi ece.

MR. SCHONBERGER  Could | ask one nore,
just one very quickly?

CHAI RPERSON GRI FFI'S: Pl ease.

MR SCHONBERCER: | appreciate your
i ndul gence. Would you descri be the area between the
mai n residence and the two story accessory structure
as a court?

MR, SHER:  No.

MR. SCHONBERCGER: And why is that?

MR. SHER: Because it's a rear yard.
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MR. SCHONBERGER: No, but isn't a court

t he space between two buil dings on one |ot?

MR. SHER: No, sir.

MR, SCHONBERGER: It's not?

MR SHER  No, sir.

MR SCHONBERCER  What is the definition
of a court?

MR. SHER: Well, good question now that
you ask.

CHAI RPERSON GRI FFI'S: Wy don't --

MR SHER  You can turn back to section
199. 1. | don't know that we at all talked about

courts here, but we can talk about it if the Board
woul d |i ke.

MR.  SCHONBERGER: Ckay. Al right. I
Will just read it very quickly if you want. |'mright
here.

MR SHER: | got it here, too, soO --

MR.  SCHONBERGER: Ckay. What ever you
prefer.

MR. SHER: It says "An unoccupi ed space,
not a court, open to the sky on the sane lot with a
bui | di ng which is bounded on two or nore sides by the
exterior walls of the building or by two or nore

exterior walls, lot lines or yards.”" So there are
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some courts on this property, but not what you're
tal ki ng about.

MR SCHONBERCER: Vell, isn't the wal
that is -- the wall of the two story structure, is
that not an exterior wall that faces the Epstein
house?

MR. SHER It is.

MR. SCHONBERGER: Ckay. And is not the
back wall of the Epstein house an exterior wall?

MR SHER:  Yes.

MR SCHONBERGER: So how is this not a
court?

MR SHER It's a rear yard. Wat can
tell you? It's the space between the rear wall of the
building and the rear lot line. It's arear yard. |If
you | ook at the plat --

CHAI RPERSON GRI FFI' S: R ght.

MR SHER -- there are sone courts.

CHAI RPERSON GRI FFI'S: | think we can torch
the regul ations so far.

MR SHER But that's not the issue.

CHAI RPERSON GRI FFI'S:  But we can go into
the definition of yard and then yard begins with "An
exterior space other than a court.”

MR SCHONBERCER R ght.
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CHAI RPERSON GRI FFI'S:  So we can play this

kind of tennis gane.

MR. SCHONBERGER: Well, that's --

CHAI RPERSON GRI FFI'S: Vol | eyi ng back and
forth and people will get caught in these sections
whether it's a building or a structure, a yard or a
court, but I think then we can step back into the
reality of --

MR SCHONBERGER: Well, | think the Chair
makes an excellent point there, because if it is a
court thenit's not a yard and, therefore, it's not a
required rear yard.

CHAI RPERSON GRI FFI'S:  I'mnot sure that is
definitive.

MR SCHONBERGER  Well, a court is --

CHAI RPERSON CGRIFFIS: A yard is an open
area and then there is a differentiation between a
required yard, is there not, and the definition of
yard.

MR SCHONBERCER: | think there is. The
required rear yard is still a yard, but I think it's
an area which is deened to be required as to have a
certain length that is unencunbered fromside |ot line
to side lot I|ine. So if sonething is actually a

court, and | believe this structure, this nmeets the
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exact definition of a court, it cannot be a yard and
it cannot be a required rear yard.

So, therefore, the only way to interpret
2500.6 is to state that the required rear yard is
actually that portion between the rear lot |line and
the two story accessory structure.

CHAI RPERSON GRI FFI'S: Is that a statenent
or a question?

MR. SCHONBERCER: That's a question.

CHAI RPERSON GRI FFI S: Do you agree with
that, M. Sher?

MR, SHER:  No.

CHAI RPERSON GRI FFI'S:  Okay.

MR. SCHONBERGER:  Ckay.

CHAI RPERSON GRI FFI'S:  Any ot her questi ons?

MR, SCHONBERGER: No, thank you

M5. NOLAN. M. Chairnman?

CHAI RPERSON GRI FFI'S:  Yes, please. And
forgive ne, but would you introduce?

M5. NOLAN: | am Samant ha Nol an and | am
the Comm ssioner for 3G3 in which all of these
properties reside.

CHAI RPERSON GRI FFI'S: | ndeed.

M5. NOLAN. | just had a couple of quick

guestions. In order to build a second story above t he
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gar age - -

MR. CARRCLL: Before we go any further --

CHAlI RPERSON GRI FFI' S: Yes.

MR. CARROLL: =-- can | ask Ms. Nolan in
what capacity she is here today testifying?

CHAI RPERSON @RI FFI S: Certainly. V5.
Nol an?

MR. CARROLL: Because | believe that the
ANC did submit a letter saying that they took no
position on this.

M5. NCLAN. W took no position, but we
di d have | engthy heari ngs and we di d have di scussi on.

CHAI RPERSON GRI FFI'S:  Okay.

M5. NOLAN: So in that matter we had sone
guestions about exact definitions and requirenments of
this, the property.

CHAI RPERSON GRI FFI'S:  Good. And just for
clarification, of course, the ANC is obviously a
participant and party in all of our cases and in this
appeal .

Have you been aut hori zed fromthe full ANC
then to cone and present a position or present a non-
position?

M5. NOLAN:. | have one question which will

then clarify what nmy --
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CHAI RPERSON GRI FFI'S:  Agenda is?

V5. NCLAN: -- position will be here.
Yes, what ny intention is.

CHAI RPERSON GRIFFI'S: Al right.

MR CARRCLL: | would still ask if sheis
aut hori zed to speak on behalf or not.

CHAI RPERSON Rl FFI S: Ri ght . It is a
fairly direct question. Have you been authorized by
the ANC to be present here today and it says --

M5. NOLAN. | believe ny nane is on the
letter.

CHAI RPERSON GRI FFI'S:  Right. And Exhi bi t
17, thank you, M. Etherly, does, in fact, say ANC
3/ 4G appoi nts Conmi ssi oner Nolan to represent this ANC
in any and all hearings in regard to the special
exception, which is an interesting point.

M5. NOLAN: Yes, and that's where ny
guestion is, is whether, in fact, the building,
tearing dowmn of a one story garage and building a two
story structure in its place would require a speci al
exception and, if so, was one obtained in this case?

CHAI RPERSON  CRI FFI S: And it's an
interesting question. | can only say that that would
probabl y depend on t he out come of this appeal or maybe

not . So right now, no, this is not a special
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exception. Right now, no, the Zoning Adm nistrator in
approving the permt on this did not refer it to the
Board for special exception action.

M5. NOLAN:  And --

CHAI RPERSON @RI FFI S: At this point we
haven't and nor would we take it up and review, as the
Zoning Admnistrator would, whether it was in
conpliance or needed relief. Rather, we are charged
wi th | ooki ng at what i s brought before us with sone --

M5. NOLAN: Well, it cones down to the
guestion of whether the second permt was i ssued based
on the first permt, which at the tine was a
specul ation property. It wasn't to be occupied by the
builder. So a two story garage, at that point, could
not be nmet which is why the neighbors objected,
because there was no donestic enpl oyee.

At the time nobody was living in the
house, so it didn't neet, and they agreed not to
build. So the ANC, at that point, did not -- was not
brought in because there was no special exception
applied for, and a two story structure woul d generally
require -- to build above the garage this large of a
structure woul d need a special exception.

CHAI RPERSON GRIFFI'S: | don't agree.

M5. NOLAN.  You don't agree?
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CHAI RPERSON  GRI FFI S: No. On  what

section? W'I| take a nonent to do this because this
is going very far afield from what we're actually
charged with today.

M5. NOLAN:  Well, I'mjust wondering if
the second permt just accepted the first permt.

CHAI RPERSON GRI FFI'S: Wl |, | et me ask you
directly. Wy do you hold on the fact that this would
require a special exception?

M5. NOLAN:. Because a garage nay be built
wi t hout specific exceptions, but when you add a second
story to a garage in R-1-B, 2500.5 has a specific
requirenent that it be used for donestic enpl oyees.

CHAlI RPERSON GRI FFI' S: Yes.

M5. NOLAN. So there had to be a show ng
that it would be used by the builder.

CHAI RPERSON CGRIFFI'S: There had to be a
determ nati on

M5. NOLAN. A determ nation and, yet, the
bui |l der had no intention of occupying the property or
using it for a domestic --

CHAI RPERSON GRI FFI S: ' m not sure that
woul d be the definitive nature of how you woul d show
for it. | nmean, there is nothing that would prohibit

a builder by saying | have donestic hel p, apartnment
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built, so buy this home and it's a great marketing
t ool .

| think actually DCRA's subm ssioninthis
appeal is definitive enough in that realm for ny
understanding in this appeal and the subject of this
appeal and that is, if | understand their position
correctly, it is an enforcenent issue.

The Zoni ng Admi nistrator can | ook at this
and, once it's established with a statenent that this
woul d be used correctly, that that fulfills the
requi renents of issuing a permt for that el enent, and
then it becomes an enforcenent issue of whether it's
properly used or not. Does that nmake sense?

M5. NOLAN. So there is no hearing before
the ANC to be heard by the neighbors as to the inpact
of the second story?

CHAI RPERSON GRI FFI'S:  Have you ever heard
a hearing or a special exception for donestic help
above a garage in your ANC?

M5. NOLAN:. For the building of the second
story, yes.

CHAI RPERSON GRI FFI' S:  You have?

M5. NOLAN: We have hearings before us
wher e peopl e want to put on a second story and if they

can't nmeet the -- we hold a hearing. Neighbors can
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cone in to talk about the inpact of air, 1light,
privacy of building that structure. Isn't that
appropri ate?

CHAI RPERSON GRI FFI'S:  Certainly.

M5. NOLAN: And our concern was that when
we went fromthis one story garage --

CHAI RPERSON CGRI FFI'S:  Ckay. | understand
that, but you understand that we need to finish this
up because you're taking this in an entirely different
direction and I was hoping to bring sone clarity back
on it.

M5. NCOLAN: So ny question was only
whet her that was -- whether it required a hearing
before the ANC in order to build this second story.
If it didn't, we have no statenent.

CHAI RPERSON GRI FFI' S:  Ckay. And ny direct
answer to youis | can't answer that question and | am
not aware that they are required to go have a hearing
before the ANC for this appeal nor am| aware of any
speci al exception related to this particular |ot.

V5. NOLAN: kay. I'"'m fine with that
t hen.

CHAI RPERSON GRI FFI'S: Thank you. Okay.
Were were we? M. Geen, any cross of M. Sher?

MR. GREEN: | have no cross, Your Honor,
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M . Chai r man.

CHAI RPERSON GRI FFI'S:  You know they razz

me in the back every time you do that. My Board gives

me a hard time, M. Geen. | don't mnd it
necessarily but, boy, | can't live it down after
awhile. Then you're up. |Is that correct?

MR GREEN: Yes, it is.

CHAI RPERSON GRI FFI S: Excellent. Thank
you nuch

MR, GREEN. May | inquire, M. Chairman?
May | inquire?

CHAI RPERSON GRI FFI'S: I nquire? O course.

MR GREEN.  Yes, of the wtness.

CHAI RPERSON GRI FFI'S:  Oh, yes, please. Go
ahead.

MR. GREEN. Thank you.

CHAI RPERSON GRI FFI'S: | thought you were
going to put nme on the hot seat.

MR GREEN. No, sir. No, sir.

CHAI RPERSON GRI FFI S: l'"'m ready for
guesti ons.

MR CGREEN: I wouldn't do that, M.
Chai rman. That woul d be w ong.

CHAI RPERSON GRI FFI'S: Good. Let's nove.

MR. GREEN: Matthew J. Geen, Jr. again
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representing t he Department of Consuner and Regul at ory
Affairs. Qur primary witness is M. Bill Crews, the
Zoni ng Adm ni strator.

M. Crews, the permt and the existing
structure that have been di scussed this afternoon and
into this evening, does it conformto the allowable
square footage under 11 DCMR section 2505.5, sir?

MR CREWSG: Yes.

MR. GREEN. Can you tell us how, please?

MR. CREWS: Wel |, you're asking the square
footage for 20.05. |Is that correct?

MR GREEN:. That's correct, sir.

CHAI RPERSON GRI FFI'S: Wl I, | think we can
nove off that because, actually, in the appeal they
conceded the fact that it is not an issue.

MR. GREEN. All right. That's no problem

CHAI RPERSON GRI FFI S: M. Lourenco, the
expert w tness.

MR. GREEN. No probl em

MR. CREWS: So in that point, the square
footage of the garage is | ess than the 900 nmaxi num

MR. GREEN: Al right. There has been
sonme di scussion about rear yards. Can you tell wus
what you determ ne, what constitutes the rear yard in

your capacity as the Zoning Adm nistrator?
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MR. CREWE: Agai n, ny under standi ng and ny
interpretation, and we shoul d have cross exam ned M.
Sher to get the nunber of that BZA case again, but
that the definition of -- 16696, but the definition of
yard indicates in section 199 a rear yard, "A yard
bet ween the rear line of a building or other structure
and the rear lot |ine, except as provi ded el sewhere in
this title."

As this Board is well-aware, that this
Title 11 has quite a | ot of provisions, many of them
relating to other provisions, and it is the
responsi bility of the Zoni ng Adm ni strator to nake the
interpretationstofairly and transparently adm ni ster
and enforce this regulation. So that is the duty that
is given to ne and, again using a variety of accepted
interpretation provisions, that at this point a yard
is between the rear |ine of a building.

So we start from the rear line of the
bui | di ng and neasure towards the rear lot |ine. That
is the practice. That is ny interpretation of the way
that this is articulated in the nmeani ng of the words.
And so we start from the rear of the building and
nmeasure towards the ot Iine for the required yard.

MR. GREEN:. Now, sir, during the course of

this discussion this evening, there has been sone
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references to the accessory buil ding not obstructing
the | ight and ventil ati on of nei ghboring propertiesin
violation of 11 DCVR 2500. 9.

Can you tell us what i s your understandi ng
of light and ventilation as is required under this
particul ar regul ation?

VR. CREW: My interpretation and
adm ni stration of the Zoni ng Regul ati ons i ndi cat e t hat
the required light and air is built into the
requi renents of the regulations, so that the required
lot line or yard requirenents, the |ot occupancy
requi renents, the height, all of these limtations
that are built in, provide the light and air unless
there is a provision such as in 223 where sonmeone is
going for a special exception when it then falls to
the Board of Zoning Adjustnment to provide their
interpretation based again on criteria in those
sections as to -- | mean, that's the nature of the
speci al excepti on.

If it was a matter-of-right use, then the
light and air is taken care of. It's when you want to
go further than that that the Board has the ability to
determine light and air.

MR. GREEN: There was reference nade in

t he appeal regarding the question of privacy and the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

349

restrictions placed thereon.

Now, what, if any, Zoning Regul ations, if
you know, address that?

MR. CREWE: None specifically. Agai n,
it's just based into the schene of the requirenents
for various uses and structures that provide for the
privacy of the nei ghbors and the owners of the subject
property.

MR.  GREEN: In the absence of Zoning
Regul ations that specify, would you say then that
these matters are, t herefore, | eft to the
interpretation of the Zoning Adm nistrator?

MR CREWSG: Yes.

MR, GREEN: One nonent, Your Honor, M.
Chai r man.

CHAI RPERSON QR FFI' S: Al 'l t hose
interpretations would be open to appeal, would they
not ? Ckay.

MR. GREEN: Now, M. Zoni ng Adm ni strat or,
there have been sone discussions of an accessory
building in the rear yard. Can you tell us what your
understanding is as to what constitutes the accessory
building and its --

MR CREWS: There has been --

MR. GREEN. -- locations, if you know, in
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the rear of a primary buil di ng?

MR. CREWS: The Board certainly has been
wi tness to the discussion of whether or not it's --
the private garage is an accessory building, is an
apartnent buil ding and whet her or not the garage has
a different setback requirenent fromthe rear lot line
as the building on top of it.

And, again, as | nentioned earlier, you
have to kind of read the regulations as a whole and
figure out which ones apply and whi ch ones make sense.
And in this particular instance we rule out the 404
section that all structures require rear |ines because
the garage in section 23.2 allows the garage to be
close to the alley where you have got -- where the
cars are going to be, so that 23.2 overrul es 404.

And then the issue of the sleeping or
living quarters for donmestic enployees is on the top
of an accessory private garage, and there is sone
di stinction or some extinction -- distinction trying
to be nade between an accessory private garage or an
accessory buil di ng.

But if you look at 2300.2, a private
garage that is an accessory building, the sanme thing
can be said as in 2500.6, a two story accessory

buil ding, it doesn't extinguish the fact that that is
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a garage and, again, to nake that reasonable and to
adm nister fairly and transparently that the setback
requirenent for the garage rules for the setback
requi renent, the rear yard requirenent, for the second
story of that accessory private garage.

So, again, you have to read these all
together, figure out what goes with what, what nakes
sense in admnistration and what nmakes sense in the
pl ain | anguage of the regulations. So | don't think
there's any inconsistency that the garage with its
second story conplies with all yard and setback
requi renents. It's not in the required rear yard
which it's not allowed to be under 2500.6, because we
nmeasure the rear yard starting fromthe house towards
the lot line and we have got 25 feet there.

It's not -- if | mght add, it's not a
court because a court is created by either one single
building or one single building in lot Ilines. | t
tal ks about -- in the definition of court it talks
about the building. It doesn't tal k about buil di ngs.
It doesn't talk -- and it would be inconsistent then
to say that that could be either a rear yard or a side
yard or a court.

You have to again read them together and

the court refers to areas created by the intersection
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of buildings, of walls of the same building and/or
that building and I ot lines. So anyway, | diverted in
there to the court thing, but the other aspects, again
that this two story buil ding, accessory buil di ng, does
not exceed 20 feet in height. That has not been
chal | enged.

It is not located within the required rear
yard, which is fromthe house back 25 feet, and it is
set back fromall side lot Iines for a di stance equal
to the mninumw dth and that is 8 feet and that is
what the wall test that you have previously shows. So
to ne this building conplies with all of the zoning
requi renents.

MR. GREEN. So you can say, based on our
di scussion this afternoon, that your function as a
Zoning Admnistrator is to take these various parts
commonly referred to as Zoni ng Regul ati ons, bring them
t oget her and gi ve a reasonabl e i nterpretation thereof?

MR. CREWS: Right, subject to the appeal
to this Board.

MR. GREEN: O course. Now, | direct your
attention to such an interpretation. W're talking
about 2500.6, a two story accessory building all owed
under 2500.5 shall not exceed 20 feet.

This building nmet that requirenment, is
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that not right, in height?

MR. CREWS: Right, it's not in contention.
No one has clainmed that it doesn't neet that.

MR, GREEN. All right. And it shall not
be located within the required rear yard. Wuldn't
you agree that the matter for interpretation, of which
you have given us one, are the operative words of
required rear yard, sir?

MR. CREWS: Right. The required rear yard
starts fromthe rear of the house towards the rear | ot
line for the anbunt required in that district, which
is 25 feet.

MR. GREEN. And we agree, sir, that the
accessory use building in question, this garage which
is of two stories, which is no nore than 20 feet in
hei ght, does not encroach upon this required rear
yard, sir? Do we agree with that?

MR CREWSG: Yes.

MR. GREEN. Thank you. | don't have any
guestions, sir.

CHAI RPERSON GRI FFI'S:  Okay. Questions?

VICE CHAIR M LLER  Yes. How do we know
that the required rear yard starts fromthe house to
the rear lot |ine?

MR. CREWS: Well, again, ny interpretation
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and understanding of previous interpretations is
taking the definition of rear yard and starting with
the definition, it has the rear of the house or the
princi pal buildi ng dependi ng on what --

VICE CHAIR MLLER It says "Yard, rear
A yard between the rear line of a building or other
structure and the rear lot line." So it says between
the two. So how do we know which way to start?

MR,  CREWS: W start with the one that
comes first.

VICE CHAIR M LLER  Ckay. Then ny next
guestion is the sane question | asked M. Lourenco and
M. Sher. Wen you have an accessory structure in a
rear yard, can you have it -- well, 1'Il ask it a
di fferent way.

Can you have a rear yard from the rear
line of the accessory structure to the rear lot line
or is it between the principal, the rear line of the
principal building, and the lot |ine?

MR. CREWS: Well, under 404 where it says
that all structures, which include buil dings and ot her
things that aren't -- don't have colums and wall s,
colums or walls and a roof, require a rear yard and
then again the interpretation of the regulations,

that's a blanket. And it would nake the distinction
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where it allows the garages to be just 12 feet from
the center of the alley.

That woul d make that -- you know, that's
an inconsistent thing and you have to interpret that
to mean sonething, and so you interpret that to nmean
that the garages trunp the section, the general
statenent in 404.

VICE CHAIR M LLER Ckay. So if |
under st and you correctly, you're saying that you woul d
count it fromthe rear |line of the accessory structure
unless it's provided el sewhere in the regul ations?

MR. CREWS: Right, right.

VICE CHAIR M LLER  Ckay.

MR CREWS: So if you had a -- yes, you
know, it's just that this -- you know, we don't have
anything in front of us and I, you know, don't want to
necessarily get into hypotheticals.

VICE CHAIR M LLER  Ri ght.

MR, CREWS: But there is a specific
provi sion that tal ks about garages being able to be
| ess than a required rear yard under section 404. And
so to nme that nakes sense that, you know, the Zoning
Comm ssion had a purpose for putting that in there,
and so that's why that would rule over kind of the

general statenment in 404.
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VICE CHAIR M LLER Ckay. And | think ny

| ast question is is there a good policy reason to
interpret the provision a way that would allow this
two story structure to be where it is, as opposed to
where the appellants say it should be, further, closer
to the building away fromthe lot |ine?

MR. CREWS: Well, you know, policy issues
are best left to the Zoning Comm ssion. But again in
my interpretation and adm nistration, that it nakes
sense that when they talk about this being a second
story on a garage, that the garage requirenments would
rule, as opposed to a second story on an accessory
bui l di ng that was not a garage that then may need to
be -- and required to have a 404 rear yard.

VICE CHAIR M LLER: Thank you.

COWM SSI ONER HOOD:  So, M. Crews, in your
time being the Zoning Admnistrator, have you --
basically, what |I'm hearing, what you're saying now,
you go to one reg and try to nmake the best infornmed
deci si on. You | ook through the regulations to see
whi ch one may supersede the other to be applicable to
what ever the situation is that you' re addressing. 1Is
that the way you read it?

MR. CREWS: Right.

COWM SSI ONER HOOD:  Ckay. Good. Thank
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you.
CHAI RPERSON GRI FFI'S:  Any ot her questi ons?
Cross?
MR. SCHONBERCGER: I think you had just
finished up your testinony when you said -- you were

t al ki ng about accessory structures having two stori es.
What ot her accessory structures can have two stories
besi des an accessory structure that has an apartnent
over a garage?

MR. CREWS: |'mnot sure that there are as
a mtter-of-right, but should soneone request a
speci al exception and/or a variance, that would --

MR.  SCHONBERGER: kay. But there's
nothing in the regulations that allows for a second
story on an accessory structure?

MR. CREWS: Not that | can recall offhand
agai n, you know, having been here about four and a
hal f nont hs.

MR. SCHONBERGER: Ckay. And you said that
all -- you said accessory structures nust have rear
yards, is that correct, except if otherw se noted?

MR. CREWS: Right. [|'msaying under 404,
all structures nust have a rear yard.

MR SCHONBERCER  Ri ght.

MR. CREWG: And so that would apply to
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accessory structures. And then the distinction here
is that the garage under 2300.2 allows the garage to
be much closer to the alley than 404, and so that's
why |'m saying that that trunps 404 for garages.

MR.  SCHONBERGER: But does a garage
necessarily have to be that close to an alleyway?
Does it have to be?

MR CREWS: No, it doesn't have to be, but
|"msaying it allows it to be though.

MR. SCHONBERCGER: So on a nuch |arger
parcel, it's quite probable that the garage woul d be
much further away fromthe rear lot line, correct? It
woul d be probably closer to the main residence?

MR, CREWS: Well, that would be strictly
t he whimof the owner or the constructor.

MR SCHONBERCER: No, no, | wunderstand
t hat . |"m just trying to nake the point that the
garage does not necessarily have to be within 25 feet
of the rear lot line. It's just sort of the choice
that sonme people m ght nake.

And are you saying that because people
make the choice to |l ocate their garage within 25 feet
of therear lot line, therefore, they are all owed then
to put an apartnent or a dwelling unit on top of that

and still that apartnent unit or that dwelling unit is
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sonmehow exenpt fromthe rear yard requirenent?

MR CREWS: Right. |I'msaying that if you
read 2300.2 and 2500.5, that for this specific use
that you can have that second story on the private
garage and that, therefore, that second story doesn't
trunp the 12 feet fromthe center line of the alley
| ocation of the garage. It's just that the garage
still rules in this determ nation

MR. SCHONBERGER: So really, again, you're
making a point that the garage doesn't have to be
there. It could be really other places on the |ot.
But where do you nmeke the connection that allows this
garage that -- | nmean, the garage is only a place
where you park cars, correct?

MR. CREWS: Well, you know, there is al so
customary and i nci dental uses of accessory buil di ngs,
accessory uses for a garage, you know, soit's -- you
know, for nost people it's undoubtedly nore, again,
dependi ng on the size of their car and the size of the
garage, that there are other things in the garage.

MR,  SCHONBERCER: So you're rmaking
basically the supposition that sort of because you can
have a garage within 25 -- because you have created an
exception -- since you say all accessory structures

must have rear yards, do you nake an exception for a
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gar age”? But where is that exception for what is
termed a two story accessory structure? It is no
| onger called a garage, correct?

MR CREWS: No, it is still called -- it
doesn't nmatter what you call it. You have got 2300. 2
along with 2500.5 that says the accessory private
garage nmay have a second story. It doesn't say a
second story and then it's no |longer a garage and it
must require the 25 foot rear yard. It just sinply
says that it has a second story.

So, again, just in the reasonabl eness of
the authority granted the Zoni ng Adm nistrator, that
is nmy interpretation of the nobst reasonable way to
interpret the Zoning Regul ations. Qoviously, this
Board can -- you know, reasonabl e peopl e can di sagr ee.

MR, SCHONBERCGER:  Sure.

MR. CREWS: And the Board can better help
gui de us depending on what their ruling is.

MR.  SCHONBERGER: Ckay. Ckay. Wiy is
this not a court?

MR CREWS: It's not a court because |'m
reading that a court involves the sanme building.
Agai n, under the definition in section 199 --

MR, SCHONBERGER: 1-17.

MR. CREWS: -- "the unoccupi ed space, sane
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lot with a building,” with a building, "which is
bounded on two or nore sides by the exterior walls of
the building."

MR SCHONBERCER: And the next word is?

MR CREWS: "Or by two or nore exterior
walls, ot lines and yards." That is basically saying
that you can have one exterior -- it's sinply saying
that in addition to two or nore exterior walls, it
could be two or nore walls, lot |lines or yards.

MR. SCHONBERGER Right. So the two -- so
the exterior walls do not necessarily have to be of
the sane building so it's --

MR CREWG: No, they are the sane
building. | mean, that's referring to the buil ding,
a building, and it's just saying that in addition to
walls of the building, it can also be lot l|ines and
yards, but it is all one building.

MR. SCHONBERGER: Ckay. $So in other words
if you had a situation, say it was like in an R 3 Zone
nore so |like a Georgetown or -- so if you had --

MR GREEN. M. Chairman, |I'mnot trying
to be unkind or rude, but where are we going with this
I ine of questioning?

MR. SCHONBERGER: | can speak to that.

CHAI RPERSON GRI FFI'S:  Yes, foll ow up?
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MR. SCHONBERGER: Basically, what | think

-- the point we're trying to nake here is that the
space between the two story accessory structure and
the main residence is, in fact, defined as a court.

CHAI RPERSON GRI FFI'S: R ght.

MR SCHONBERCER: And if it's defined as
a court, it cannot be a yard and if it cannot be a
yard, it cannot be the required rear yard as 2500. 6.

CHAI RPERSON GRI FFI'S: R ght.

MR. SCHONBERGER: That's the point of the
guesti on.

CHAI RPERSON GRI FFI'S:  Okay.

MR.  SCHONBERGER: |"m sorry to bel abor
t hat .

MR CREWS: Oh, no, no. You know, that's
his prerogative. W just don't agree with it.

MR, SCHONBERCGER:  Sure.

CHAI RPERSON GRI FFI'S:  Any ot her questi ons?

MR. SCHONBERCER: No, | think that's all.

Thank you.

CHAI RPERSON @RI FFI S: Excel | ent. M.
Crews, thank you very nmuch. M. Geen, we do
appreciate it. I'msorry, M. Carroll, did you have

cross? No other cross? The ANC isn't present for

cross of M. Crews. Then let's nove ahead. M.
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Schonberger, are you ready for closings?

MR SCHONBERCGER: | think so. Excuse ne.
| got a cranp.

CHAI RPERSON GRI FFI'S: Do you want to take
five mnutes to organize?

MR. SCHONBERGER: Yes, we'll take five.

Thank you.

CHAI RPERSON (Rl FFI S: We'll take three
m nut es.

(Whereupon, at 6:14 p.m a recess unti
6:29 p.m)

CHAI RPERSON GRI FFI'S:  Good. Did you have
nor e?

MR, GREEN:  No.

CHAI RPERSON GRI FFI'S:  Fabul ous.

MR GREEN. |'m sorry.

CHAI RPERSON GRI FFI'S:  That's okay.

MR. GREEN. Just kind of, you know --

CHAI RPERSON GRI FFI S: Get in the confy
chairs. Let's have closings by the appellant and we
will proceed.

MR. SCHONBERGER: Well, | guess M.
Lourenco will first help ne with the closing argunents
and | will make the final remark

CHAlI RPERSON GRI FFI S: Excel | ent. Thank
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you.

MR.  LOURENCO I will try to sunmarize
sonme of the things that were said by the witnesses in
cross examnation that | think are inportant for the
Board to evaluate conpletely this case.

First of all, | think we |earned that
section 404.1 does require, in general, a rear yard
for each structure. It does not say that the rear
yard is required for a main building. It does not say
that it's required for an accessory building. It says
it's required for all structures and structures is,
according to the definition, an all-enconpassing
concept that includes buildings of all kinds. That is
the general rule interns of rear yard for residenti al
districts.

Secondly, | would like to note that the
definition of rear yard, nuch has been said about it
today here, but the definition of rear yard does not
say that it's counted fromor up to the rear |ine of
a mainbuilding. It says a yard between the rear line
of a building or other structure and the rear |ot
line. So |l think this is inmportant to retain because
a lot of the discussion kind of nade it sound |i ke we
wer e tal ki ng about the rear wall of the nain buil ding,

which is not in the definition.
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Third, I would like to stress the point
that section 2300.2(a) states that a private garage
may be located within a rear yard. Section 2500.2
actual ly says that all accessory buil dings shall be in
a rear yard. There are a couple of exceptions which
are irrelevant for our case.

And this was kind of pointed out
repeatedly and sonething that shows you see, | don't
need a rear yard behi nd ny accessory structure because
it can be in the rear vyard. Yes, there is a
di fference between rear yard and required rear yard
and if in this case | have a 72 foot rear yard from
the main building, | can place there structures and
t hat doesn't nmean that those structures don't have to
nmeet the 25 foot rear yard requirenent to the property
l'ine.

And, of course, we agree that a one story
private garage woul d be exenpted from that, because
there are other sections that allow it to encroach
into the required rear yard. But the fact that the
structure has to be in the rear yard does nean that it
doesn't have to have, maintain, a required rear yard
between its own rear wall and the rear lot line,.

O course, section 2500.4 -- yes, section

2500.4 states that, and this again is a general
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requi renent, all accessory structures shall be no nore
than one story and 15 foot high, except the ones
al l oned per 2500.5. 2500.5 allows a two story
structure and this tw story structure has to be a
garage on the lower level with a second story for a
certain specified, very restricted type of use.

Thi s exception furthernore applies only on
R-1 Districts. You can't go and apply it in RR3 or R
2. And then, of course, | don't want to beat a dead
horse, 2500.6 has a bunch of requirenents, one of
which is you shall not have that structure in the
required rear yard.

BZA Case 16696 was brought up briefly by
one of the witnesses as proof that this Board accepted
that the rear yard is counted fromthe rear wall of
the main structure towards the rear lot line. | would
like to point out the fact that this case wasn't even
about rear yards.

This was a case that was about converting
a garage to one of these two story structures in an R-
3 Zone, which incidentally was denied. The case was
deni ed because -- well, whatever reasons, |ack of
neeti ng the burden of proof and not applying for al
the -- all the special approvals that were necessary.

But the inportant thing is the case is not
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even about rear vyards. If you read all the
conclusions of law of the case, there is absolutely
not hi ng about rear yards or how you neasure rear
yards. Now, the only reference is in Finding of Fact
No. 17, which is, you know, |ovely as sonmeone stated
sonething and, yes, I grant you, the Board
incorporated it. It really sounded like it was
drafted by the attorney of the proponent.

But bringing that up as proof that that's
how you neasure | think flies in the face of the
actual inportance that that issue had in the case.
And, secondly, as | showed on sone of the sections
that | quoted in my statenent, those sections describe
how you neasure backwards, not the way that it has
been argued, but in the opposite direction.

In fact, it was said, yes, this is
irrelevant because it's on Chapter 7 and this is a
residential case. But | will point out that section
404.2 is inthe residential portion of the regul ations
and it reads in the case of a through-1ot or a corner
| ot abutting three or nore streets, the depth of the
rear yard may be neasured fromthe center |ine of the
street abutting the ot at the rear of the structure.
So it again starts neasuring fromthe furthest point

fromthe structure into the |ot.
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There is another issue that I would |ike
to point out. Al the argunments in favor of the
| ocation of this two story accessory building are
predi cated upon the fact that it is first and forenost
a garage. Qobviously, there is two uses. There is a
garage and there is sonething else that is allowed
above a garage which is, | grant you, a secondary use,
this living quarters.

There is a sectionthat requires -- limts
the type of structure that can be in a required open
space that says that stairs can only be in required
open space if they lead to the main entrance to the
building. Now, if we nake the argunment that the main
nost i nmportant characteristic and use of the building
is the garage, the main entrance to the building
doesn't need stairs. You drive straight from the
al | ey.

The stairs go actually to the | evel where
there is another entrance to the building, which I
woul d not qualify as principal useto the -- principal
entrance to the building and these stairs are far nore
than 4 feet high above the ground. So these stairs
are actually encroaching in what | consider to be a
requi red open space.

That may be another violation of the
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Zoni ng Regul ations that wasn't brought up. | think
it'sirrelevant for the decision that the Board needs
to take, but it's another issue that | think the
Zoni ng Admi nistrator can |l ook into. That will be all
that I want to say.

MR. SCHONBERCGER: | will try to be brief
her e. | guess we want to nmake a couple of closing
conclusions. First, we disagree with M. Crews. W
essentially disagree with M. Crews about the idea of
a court.

If you think about the structures in
CGeorgetown where you have a townhouse and then you
have a rear garage that is also bordered by two | ot
lines, that will be considered a cl osed court and t hat
obviously -- and part of that court consists of the
exterior wall of a garage.

In this case we have the exterior wall of
a garage and we also have the exterior wall of the
mai n residence, and so this would definitely be under
the definition of what is called an open court. And
if it's an open court, it can't be a yard and if it
can't be a yard, it certainly cannot be a required
rear yard. And, therefore, 2500.6 can only be
interpreted to nean that space behind the two story

accessory structure and not the space between the main
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residence and the two story accessory structure.

Al so, according to the testinony of M.
Crews, accessory structures nust have rear yards. The
only time a structure can intrude into the rear yard
is when you have a one story conventional garage by
2300, section 2300.

Nowhere in the regs does it allow a
dwel ling unit or this two story accessory structure to
be within that required rear yard. That is sort of
the leap of faith. 1It's -- not anywhere in the code
is it inplicit because you can put a garage anywhere
in a rear yard and certainly nmeet the required rear
yard setback if that two story accessory structure is
25 feet off the lot I|ine.

To sort of accept t he Zoni ng
Adm nistrator's view, it's alnost as if | can yel
fireand | can go to the novie theater and, therefore,
| can yell firein a novie theater and it just doesn't
wor k that way.

If we were to allowor if the Board was to
allowthis structure to be conpliant with the Land Use
Regul ations in the District of Colunbia, it woul d have
a very adverse i npact upon sort of the lay of the | and
in alot of the R1-A and R-1-B Zones, because you

woul d have to nake t he concl usion that an 1, 800 square
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foot structure can be -- if it has cars parked
underneath it can abut a property owner's | ot |ine and
| oomover their yard. And | think nost residents in
those districts would strongly take issue with that.

And, again, | just want to point out that
the R-1-A and R-1-B Zones are the nost restrictive
zoning classifications in the city and to allow a
structure that is not allowed in any other zoning
classification in the city woul d be inconsistent with
the framework of the code. And I think you probably
have heard enough of nme today, so |l will conclude with
that. And thank you for your indul gences.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much. W do appreciate it and all the work
that has gone on in terns of getting here to this
Board and then putting on the presentations for the
appel l ant, the appellee and al so the buil ding owner.

It my be alittle bit of a shock to you,
but | think we shoul d proceed this evening and | want
to again thank you all for a great presentation. |
think the recordis full and | thinkit's freshin the
Board's m nd. | would start a little bit of ny
deli beration in review ng sonme of what M. Crews said
and | thought was very -- yes?

MR. GREEN. Just out of curiosity, can
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we - -
CHAI RPERSON GRI FFI'S: No.
MR. GREEN. All right. GCkay.
CHAI RPERSON CGRI FFI S: You had your
cl osi ngs.

MR. GREEN. Ckay.

CHAI RPERSON GRI FFI' S: You nade your case.
|"msorry if | wasn't clear with that. O course, we
have case presentation and case presentati on and case
presentation. dosing --

MR, SCHONBERGER: |'mgoing to nove back.

CHAI RPERSON @RI FFI S: -- is for the
appel | ant.

MR. GREEN. Well, we wouldn't be sitting
here, you know, but for that.

CHAI RPERSON GRI FFI'S:  That's okay.

MR GREEN. |'m sorry.

CHAI RPERSON GRI FFI'S: | t hought you want ed
to be in the action.

MR CGREEN.  Oh.

CHAI RPERSON GRI FFI'S:  But that's fine.

MR. GREEN. All right.

CHAI RPERSON GRI FFI'S: But let nme -- that's
fine. If you wouldn't mnd just turning your m ke

of f.
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MR SCHONBERGER: |'m sorry.

CHAI RPERSON GRI FFI S: So we don't have
t hat feedback. Let nme get back on track because | did
want to get to M. Crews, sone of his coments and
begin wth not the substantive one, but one
observation that he made and it is very true that we
can bring together very intelligent, very concise and
thinking people and not all come to the sane
under st andi ng or concl usi ons.

And | think, really, and we hear severa
appeal s, | don't want to say numerous because they are
not fun, but we have been through a | ot of appeal s and
this one | think has been argued very intelligently on
both -- on all sides and, quite frankly, we have three
or four different views on the specific nature.

However, this is where | fall onit. M.
Crews also indicated, and | think it's inportant to
start with this, one reads the regulations in its
totality and in its totality, in its chronol ogy, and
then it goes back to find what specifics relate to
whi ch provi si ons. I would look to, as M. Sher
started us out, in looking at the definitions and
going from private garage, 199, to yards and | wll
get into the courts.

VWhat we look at is in 404 with all
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structures and, of course, structures and buildings is
term nol ogy that is interchangeable and, frankly, we
run into nunmerous tinmes, not necessarily here, but we
have run into times at which these words are
i nt erchanged and not defined. In sone ways they are
requi red, sone ways they are not. It's one of the
| abors that the Board has specifically in appeals in
trying to be substantive and direct and also
consi stent.

But we start with 404 which tal ks about
requi red setbacks and rear yards for structures, but
404 sets us to 2300. 2300 sets up the fact that
private garages are accessory buil dings. W have that
basis there and that they are allowed in certain areas
and how they are places, and they are to be in the
rear and also on the side, but let's stick to the
rear.

From 2300.2 we go to 2500 and in 2500 we
start getting into further specificity and 2500 shows
that, again, we are tal king about accessory parKking
garages and i n those specifics, we tal k about whet her,
as it is set, how nuch percentage of | ot occupancy it
can be, it can take in a required rear yard. 2500.3
| think is critical for ny analysis and wal king this

t hrough, because that's the beginning differentiation
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in this section for this appeal that sets apart
required rear yard and rear yard.

It shows us that there is a difference or
could be a difference as we then look to the
paranmeters of the height for accessory building and
then the R 1-A and R-1-B. M. Schonberger, it is
interesting, in his concluding remark said that we
woul d, if we allowed a building of this nature at 900
square feet of which was definitive that it net that
requi renent, at two stories mght be 1,800, in an R 1-
Aor R 1-B, whichis the nost restrictive, clearly the
nost restrictive zonein RDistrict, the less densein
the entire -- it would be a bad precedent and would
kind of destroy that area, in nmy words not his.

However, that is exactly what 2500.5 sets
it up. It's interesting and |I'm not sure why, but
that is the regulation. 1It's the only zone district
where this is allowed and in 2500.5 we ook at the
accessory parking garage being able to have that
second story. So now, we are at its |ocation where it
can be and 2500.6, | think, goes to very specifically
that it shall not be located in the required rear
yard.

Well, we have set up the required rear

yard. It only goes to howthat required rear yard is
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positioned or neasured in this application. And
having heard from the Zoning Admnistrator, the
property owner and al so the appellant, | have not been
persuaded by any of the evidence that has been
presented here that the Zoning Administrator in
measuring the rear yard erred in doing that and howit
was neasured, neaning from the existing, from the
principal structure, the rear wall of the principa
structure towards the rear lot line.

| don't believe, and I'm not in the
position to say, that the Board is naking a definitive
decision on how rear yards are nmde, but we are
charged with today to see whether it was arbitrary,
capricious or it was sonme sort of error that the
Zoning Adm nistrator did in doing that, in neasuring
it in that way. The Zoning Regulations, 1 think
woul d allow himto have done that and, therefore,
don't find that there is any critical error that was
done.

There was sone tal k again about whet her
this was a court or ayardand | will digress alittle
bit into sone specifics, | think, but also in this
separation of a dwelling on top of a garage and how we
woul d deal with that. | wasn't persuaded t hat sonehow

we woul d take a second |l evel as a different animal in
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terms of the regulations and tear it apart, because
think that the section 2500 is very clear and in its
chronology and reading of the sections, it's very
cl ear what builds us up to | ooking at that and that as
an accessory structure wth its even further
requi renents, which I have wal ked t hrough.

So | didn't see that that was sonmehow
nmoving in a way. Not only is it not just a dwelling
unit. Not only is it not sonething outside of what
2500 is. It is forced to be so many specific things
under 2500, neaning the use is prescribed.

Now, | know digression, but | know that
there i s sone question of how we woul d under stand t hat
or approve of a permt for that type of use, and |
think that | would rely on the subm ssion from DCRA
and the Zoning Adm nistrator in that realm that that
is a conpliance issue, that once a statenent is made
that it's being built for that, that it's a conpliance
of whether it's properly used.

But let's go back to courts. When you
| ook at courts, | can't see the logic in wal king down
and calling this a court. One could fit it inif it
didn't read anything else in the regul ations. | t
seens to make sense. W have exterior walls. They

are bounded. There's two of them There's two | ot
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lines. Certainly, it fits sonewhere within an open
court, maybe a closed court. [It's not a court niche.

But, again, it has to go back to the
entire prem se of how regulations are utilized and
that is a full reading in the sections, and | think
once you do that, you step away and realize that it
doesn't fit perfectly in a court. It may not get
thrown imrediately out, but it is not perfectly
fitting and, in fact, it is absolutely fitting in the
rear yard and yard definitions.

Wth that -- oh, let ne lastly and | w |
open it up to others. The case that was cited, 16696
| believe it was, and we have copies up here and so we
have actually been reading it as we have gone t hrough
this, and I noted the finding of fact of which it was
tal ked about. And | don't find it definitive either
that the Board had found that that's exactly where it
was read. However, it was in that case a finding of
fact that that's the way it was done.

And, again, | would have the reliance, and
| guess this is the last thing | need to say, but in
terms of the nmeasuring of the rear yard which | think
is the critical aspect to have deci ded to see whet her
this fell within arequired rear yard, | feel that the

case shows that the Zoning Adm nistrator neasured it
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fromthe exterior building and i n past procedures and
also within the reading of the regul ations, that was
not an error to do. And, therefore, this building,
this accessory parking structure, would not have
fallen within the required rear yard. Qhers? Yes,
Ms. MlIler?

VICE CHAIR M LLER: | certainly struggl ed
with the regulations in this case and, basically,
where | am now is we need to determ ne whether the
Zoni ng Admi ni strator made an error in this case. And
based on what | have heard and now understand the
regul ati ons, I don't think that the Zoning
Admi ni strator made an error.

| think that M. Crews' expl anation of how
you decided to neasure between the rear line of a
building and the rear lot line made sense, that it
certainly followed the way the definition states and
that that was very reasonable. And then when | | ook
at 2500.6, that was the first issue, whether this was
| ocated within a required rear yard and neasuring it
fromthe building towards the lot Iine, this structure
wasn't. So it nmet that criteria.

And then | think it also is inportant to
read the regulations so that they do nake sense

together, and 2500.6 refers specifically back to
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2500.5 because it says the tw story accessory
bui | di ng al | oned under 2500.5 and that buil ding that
is allowed under 2500.5 is an accessory private
gar age. And then that takes me back to 2300.2(b)
whi ch says how that nust be set back and that that
tal ks about being set back at |east 12 feet fromthe
center line of the alley upon which it opens.

So | don't find here that the Zoning

Adm ni strator erred.

CHAI RPERSON GRI FFI'S:  Very well. Ohers?
COW SSI ONER  HOOD: M. Chair, | don't
want to rehash. | think you and the Vice Chair have

definitely nade the point, but | just want to add t hat
| was excited to hear the way t he Zoni ng Adm ni strat or
was actually interpreting to the regul ations in which
t he Zoni ng Comm ssi on spent many nights in trying to
pul | together.

And when he said one would trunp out the
ot her and the other would trunp out the other to get
to the nmeat of exactly what the issue is, | was glad
to hear that that is actually being done, because a
ot of tinmes when you sit here and you go through
regul ati ons, you wonder howis that being carried out.
And the Zoning Administrator does have sone

flexibility and this is one case, in nmy |limted
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appeal s that | have sat on, | think this is one case
where | think that the systemworked. | don't think
that the Zoning Adm nistrator erred.

Wil e | understand M. Schonberger has --
hopefully, | pronounced your nane correctly. | hope
| didn't mess it up, butcher it up at 7:00, but anyway
| think that you brought up sone valid argunments and
| think there is sone wiggle roomin there, but |
think in this case the Zoning Adm nistrator nade a
correct decision. Thank you.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nmuch, M. Hood and Ms. MIler. | think it's
appropriate then to nove ahead in our procedures. W
have heard limted deliberation, but | would nove
deni al of Appeal No. 17414 and ask for a second.

VICE CHAIR M LLER:  Second.

CHAI RPERSON CGRI FFI' S:  Thank you very much.
| have spoken to the notion and the specific el ements
of the appeal. Lastly, | would just say that | think
| can put on the record that this section has actually
al ways troubled nme in terns of the regul ati ons and why
we have this aspect in 2500 and not 2300, why we have
both of them and the anbiguity of it and how
pervasive is donestic help these days and why do we

allowit in RR1 and R 2 or, rather, R 1-A and B and
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not RR2 or R-3.

But that's not what was before us today
and | don't wite the regul ations. | just seemto
mess them up enough to get the Zoning Conm ssion
angry. But, nonetheless, | think the point being and
in all seriousness that this is not the first tine
that the Board has |ooked at it and requested the
Zoni ng Comm ssion also |ook at it.

| think we would take it up even further
and have sonme discussion or a letter that we m ght
want to look at why or if it we could clarify, in
fact, sonme of what we find anbi guous, some of which
came up in today's appeal and sone of which did not,
but is well-apparent to the Board in its reading of
t he regul ati ons.

| think M. Hood is exactly correct in
sayi ng what we all | ook for is clarity and consi stency
and it only assists all involved. Wether it be from
t he adj acent owners to the homeowners to devel opers,
it certainly is what we all hope is the system

| will let others speak to the notion.
Yes, Ms. Mller?

VICE CHAIR M LLER | just want to say
also that I think M. Schonberger successfully did

poi nt out some of the problenms with this regulation
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and that's not up to us to, you know, deci de whet her
or not they should be followed. | nean, so if there
is aproblemwith the regulation, | think this is one
t hat perhaps the Zoni ng Comm ssi on shoul d take a | ook
at .

CHAI RPERSON GRI FFI'S:  Very wel | . Anyt hi ng
el se? Any other comments? Gkay. W do have a notion
before us. It has been seconded. | would ask for all
those in favor to signify by saying aye.

ALL: Aye.

CHAI RPERSON GRI FFI S: And opposed?
Abst ai ni ng? Ms. Bailey, if you wouldn't mnd
recordi ng the vote.

MS. BAILEY: M. Chairman, the vote is 5-
0-0 to deny the appeal. M. Giffis nmade the notion,
Ms. MIler second, M. Hood, M. Mann and M. Etherly
agree to the notion.

CHAI RPERSON GRI FFI S: Excellent. Thank
you. Any other business for the Board this evening,
Ms. Bail ey?

MS. BAILEY: No, M. Chairman, that's it.

CHAI RPERSON GRI FFI'S: I f there is no other
busi ness for the Board, we will adjourn and | thank
you all very nmuch. W do appreciate your tinme and

effort tonight. Have a good eveni ng.
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(Wher eupon,

concluded at 6:58 p.m)
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